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Appellants , 


_ QUEST IONS PRESENTED 


_-Appeliants submit that the cuestions presemed in 1 these consolidated 


appeals are as follows: 


Be Whether the Commission's findings of fact and conclusions of 


law: 

(a) are supported by substantial evidence of record? 

(b) violate or disregard substantial evidence of seCOLG> prece- 
dents, and policy statements? 

(c) Improperly disregard changed factual circumstances oc- 
curring after the closing of the evidentiary record? 


Whether the Commission's proceedings violated provisions of 

the Administrative Procedure Act, 5 U.S.C. §551 et seq., the 

Communications Act of 1934, as amended, 47 U.S.C. §151 et 

sSeq., and are otherwise contrary to law in the following, respects: 

(a) Did appellants have an Opportunity to file exceptions to an 
Initial Decision which resolved all issucs and ranked all 
applicants under the comparative criteria? . 

(b) In view of the dismissal of RAETA's application, did ap- 
pellants have an opportunity to file proposed findings, con- 
clusions and exceptions to an Initial Decision? 

Did the Commission's decision state findings and conclusions 
which adequately support the grant to Intervenor? 

Did the Commission erroneously refuse to admit certain 
proffered evidence? 

Did the Commission err in refusing to consider and make 
findings on evidence relating to the programming needs in 
the Rochester area and how such needs would be met by the 
respective applicants? 


° 


i. 


(f) Did the Cee improperly aes to consider the 
petition of some of the applicants that it force or persuade 
‘the applicants to merge, and 'did the Commission err in not 
, effectually i inquiring of the applicants their interests in such 
a merger and the meee thereof on the public interest? 


Whether, under the circumstances of this case, the Commission’ s 
denial of the petition of Rochester Telecasters, Inc. ,for leave to 
amend its application was arbitrary and therefore unlawful. 


Did the Commission err in failing to consider uncontradicted facts 
presented on reconsideration demonstrating that major changes in 
the television industry undermined its coficlusion that Intervenor 
was entitled to a preference under the criterion en: integration of 
ownership and management? 


Whether the Commission could lawfully, in its final decision, ex- 


press the desirability of updating proposals "so that this proceed- 
ing can be decided on the basis of the facts as they now exist" and 
yet select and consider only such changes since the closing of the 
record as it wished to consider? 


Whether, in view of the stale quality of the a and the Com- 

mission's difficulty in finding significant differences between the 
applicants, it was legally obliged to order the updating of the 
applications and further hearing thereon? | 


Appellee and intervenor submit that the questions presented in these con- 
solidated appeals are as follows: : 


1. Whether the Commission's findings and conclusions are: 
| 


(2) supported by the evidence of record? 


(b) precluded by previous precedents and policy statements? 


(c) reasonabie decisional judgments? 


Whether the proceedings which resulted in a grant to Flower City 
were procedurally defective in violation of Section 8 of the Ad- 
ministrative Procedure Act, 5 U.S.C. 557, in the following 
respects: 
(a) In view of the dismissal of RAETA's application, was the 
Examiner's decision inadequate, thereby affecting the pro- 
' posed findings, exceptions, and oral arguments? 
(b) Did the Commission's decision ey state its findings 
and conclusions? 
(c) Did the Commission improperly refuse to admit certain 
proffered evidence? | 
Was the Commission required to adopt the suggestion of one 
or two of the applicants that it force or persuade all the ap- 
. plicants to merge? 


QUESTIONS PRESENTED. 
"JURISDICTIONAL STATEMENT. 
STATEMENT OF THE CASE. 
Synopsis of the Case 
The Comparative Issue. _ 
Hearings Before the Examiner - 1962. 
Initial Decision - 1964. . . . . 
Lack of Comparative Evaluation in Initial Decision 
Appeal and Remand - 1964-65 
Effects of the Dismissal of RAETA's es 
Policy Statement on Comparative Hearings = 1965 
Cancellation of Remanded Hearing -.1966 ; 
Further Commission Pr oceedings ~ 1967. 


Applicants’ Proposals for Integration of Ownership and 
Management 


Flower 


Community 
Citizens 
Federal. 
Heritage 
Genesee 


= : 
L. Summary of Factors Considered by the Commission. . . . 


STATUTES INVOLVED 
STATEMENT OF POINTS. . 
SUMMARY OF ARGUMENT 


ARGUMENT: 
I. 


THE COMMISSION VIOLATED STATUTORY REQUIRE- 


' MENTS AND LONG-ESTABLISHED PRINCIPLES OF 


FAIRNESS IN FAILING TO ARTICULATE ADEQUATE 
AND INTELLIGIBLE REASONS OR BASES FORITS 
CONCLUSIONS REGARDING THE APPLICANTS! . 
PROPOSED INTEGRATION OF OWNERSHIP AND 
MANAGEMENT... . 


THE COMMISSION VIOLATED THE RIGHTS OF 
APPLICANTS AND ACTED CONTRARY TO THE 
PUBLIC INTEREST IN FAILING TO RESOLVE 
DESIGNATED ISSUES CONCERNING THE PRO- 
GRAMMING NEEDS OF THE PUBLIC AND THE 
PROGRAMMING PROPOSALS OF THE PARTIES.. . 


THE COMMISSION'S DEPARTURES FROM CLEAR 
AND UNAMBIGUOUS PROVISIONS OF THE POLICY 
STATEMENT, THE NORM WHICH IT HAD DE- 
CLARED APPLICABLE AND WHICH IT PUR- 

PORTED TO APPLY, WERE ARBITRARY AND 
CAPRICIOUS, UNEXPLAINED, AND UNJUSTIFIED. . . 


A. The Commission Violated the Policy Statement 
by Assigning More Weight to Broadcast Ex- 
perience than to Local Residence 


The Commission Violated the Policy Statement 
by Considering the Participation of Stock- 
holders Who Would Devote Less than Fulltime 
to Station Operation 


The Commission Violated the Policy Statement 
by Failing to Penalize Flower for its Totally 
Inadequate Preparation and Planning 


The Violations of the Policy Statement Were 
Arbitrary and Capricious and Without Sup- 
porting Reasons 


IV. THE COMMISSION IGNORED JTS OBLIGATION 'TO 
COMPARE THE APPLICANTS FULLY AND FAIRLY, 
TO TAKE ALL SIGNIFICANT FACTORS INTO | 
CONSIDERATION, AND TO CONSIDER THE AP- 
PLICANTS’ PROPOSALS AND CONTENTIONS 


A. The Commission Improperly Failed to Consider 
Federal's Contentions Regarding Diversification, 
Including its Commitment to Dispose of its Exist- 
ing Stations 


The Commission Was Obliged to Consider, Under 
Diversification, the Recent Acquisition of a 
Broadcast Interest by Flowers Leading | 
Principal 


The Commission Failed to Give Fair and: Ages 
quate Consideration to the Fulltime Propgsal 


The Commission Was Obliged to Consider 
Other Contentions of the Parties. 


The Commission Arbitrarily and Capr iciously 
ee or Ignored Requests for eee 


F. The acer Unreasonably Ignored Pro- 
posals for Merger and Mediation. 


THE COMMISSION'S DECISION WAS UNLAWFUL BE- 
CAUSE NOT PRECEDED BY A VALID INITIAL DECI- 
SION CONTAINING CONCLUSIONS AS WELL AS 
FINDINGS; THE EXAMINER'S FAILURE TO APPLY 
THE COMPARATIVE CRITERIA TO ALL APPLICANTS 
MADE THE INITIAL DECISION INVALID, ESPECIALLY 
IN LIGHT OF THE DISMISSAL OF RAETA'S | 
APPLICATION 


CONCLUSION 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Pursuant to Section 402(b)(1) of the Communications Act of 1934, as 
amended, 47 U.S.C. §402(b)(1), and 5 U.S.C. §702 (derived from Section 10 
of the Administrative Procedure Act of 1946), each of the ‘appellants in these 
consolidated cases appeals from the Decision of the appellee, Federal Com- 
munications Commission ("Commission"), released August 3, 1967, deny- 


ing its application for a construction permit for a new television broadcast 


= 2) station on Channel 13, Rochester, New York, and granting the muitially 
-exclusive application of intervenor, Flower City Television Corporation 
("Flower"), and from the Memorandum Opinion and Order of the SEES S- 
sion BO November 29, 1967, denying reconsideration. 


The Commission's Decision (FCC 67- ~924) is reported at 9 F.C.C.2d 
249 and 10 R.R.2d 1059. =/' The Memorandum Opinion and Order denying re- 
consideration (FCC 67- 1276) is ered at 10 F. C- C.2d 718, 11 R.R.2d 771. 


The appellants are Star Television, Inc. ("Star")--No. 21,277; Com- 
munity Broadcasting, Inc. ("“Community")--No. 21,54]; Citizens Television 
_ Corp. ("Citizens”)--No. 21,542; The Federal Broadcasting System, Inc. 
("Federal")--No. 21,543); Heritage Radio and Television Drondensing Co., 
~ Inc. ("Heritage")--No. 21,544; Genesee Valley Television Co., 
("Genesee")--No. 21,545; Main Broadcast Co. » Inc. aoe 21,546; 
and Rochester Telecasters, Inc. “("RTI")--No. Ze SAT 


STATEMENT OF THE CASE 


A. Synopsis of the Case 


On August 3, 1961, following rule making, the Commission announced 


that it had assigned Channel] 13 to Rochester, New York. 2/ In September and 


1/ Citations to"R.R." or "R.R.2d" are to volumes of Pike & Fischer Radio 
Regulation. The Initial Decision and the Decision, both of which appear 
in 9 F.C.C.2d, are referred to in this brief mexely as "I.D." and "De- 
cision," with citations to the appropr. jate paragraphs. The order denying 
the petitions for reconsideration is also cited merely. by paragraph number. 
Channel Assignment in Rochester, New York, 21 R.R. 1748a. In Joint 
Council on Educational Broadcasting v. FCC, 115 U. S. App. D.C. 86, 
305 F.2d 755 (1962), this court upheld the C Commission" s determination 
to make the channel available for commercial use as a network affiliate 
rather than reserve it for non-commercial, educational broadcasting. 

See footnote 2, at page 7, infra. | 


‘The Commission’ s Decision was lensed on August 3, 1967. Ap- 

; pellant Star appealed to tnis court on September 5, 1967. | The other ap- 
pellants appealed on December 29, 1967, following the Commission’ s denial, 
on November 29, 1967, of their petitions for reconsideration. On February 
19, 1968, the court stayed the effectiveness of the Commission's orders and 
actions pending disposition of these appeals or further order of the court. =/ 


af 


B. The Comparative Issue 


Of the issues designated for sone. the comparative issue, was the 
most important; and it is the only issue in the case that is still significant. z/ 
As later modified it read as follows: 


"To determine on a comparative basis which of the 
mutually exclusive operations proposed in the abové- 
captioned applications would best serve the public in- 
terest, convenience and necessity in light of the sig- 
nificant differences among the applicants as to: 


(a) The background and experience of each bearing 
on its ability to own and operate the oes tele- 
vision broadcast station. 


(b) The proposals of each with respect to the manage- 
ment and operation of the proposed television station. 


y The channel is now occupied on an interim basis oy WOKR(TY), licensed 

to Channel 13 of Rochester, Inc. , a corporation owned equally by eight 
of the applicants, including intervenor and seven of the appellants (all 
except RTI.) The interim operation began, with the Commission's en- 
couragement and approval, in September 1962, and will continue until 
the successful applicant commences operation under the terms of a 
regular authorization. In effect, the court's stay order of February 19, 
1968, continues WOKR(TV) on the air pending judicial review. 
There were several issues dealing with technical and financial qualifica- 
tions. On June 19, 1962, the Commission added an issue as to the finan- 
cial qualifications of RAETA. There is no question now remaining as to 
the legal, technical, or financial qualifications of any of the appellants or 
of intervenor. | 


(c) The programming service proposed i in 1 each of HE 
above-captioned applications. = 


(d) The programming service proposed in each of the 
applications considered in the light of the following 
factors: 


_ (1) Whether there are somigtien types of Classes : 
_ of programs for which there is an unfulfilled need 
in the area proposed to be served. 


(2) The extent to which the program proposal of 
| each applicant would meet such needs. 

The original designation order of January 2, 1962, contained subsec- 
tions (a), (b), and (c) only. RAETA petitioned the Commission to enlarge the 
standard comparative issue to include subsection (d); and on April 13, :1962, 
the Commission did so. (FCC 62-385.) 


C. Hearings Before the Examiner - 1962 


The case was assigned to Hearing Examiner Annie Neal Huntting. 
Pre-hearing conferences began promptly on January 12, 1962. The hearing 
proper opened on June 4, 1962, and hearing sessions were held from time to 
time through December 7, 1962. 


Each applicant submitted as evidence written statements of the back- 
ground and experience of its principals, the contacts and surveys it had made 
in the community, and its programming plans and policies. To expedite and 
simplify the hearing, the parties cooperated in keeping to a minimum the 
number of principals from each applicant called for cross-examination. Only 
four of Flower's 31 principals, for example, appeared as Witnesses. They 
also shortened the hearing by assigning, by lot, to.each applicant's attorney 
the primary responsibility for cross-examining the principals of another ap- 
plicant. Asa result of these cooperative efforts by all parties, only a few 


| 

Lie ies of hearing time were devoted to most of the applicants. “Moré days of 
hearing were devoted to RAETA than to any other applicant; but only three 
and one-half days were spent on Flower, and this was typical. 


The’ record was closed in December 1962. Ina further effort to sim- 
plify the | proceeding » Proposed findings of fact and conclusions were filed in 
" Several steps. This process was coinpleted on By 20, 1963, at which point 
the case was ripe for decision. | raereaia tt 


D. Initial Decision - 1964 ° 


Eight months later, on January 28, 1964, the Examiner released her 


Initial Decision. aj She proposed to grant the share-time Proposal of RAETA 
and RTI upon the grounds that there was an over- riding need in the Rochester 
area for educational programs and that RAETA could best fill that need. 


The great bulk of the lengthy Initial Decision was devoted to detailed | 
recitation of the evidence as to each applicant--the residence, background, 
and civic activities of each principal; the degree to which each applicant 
would integrate ownership and management by involving stockholders in sta- 
tion operation; the manner in which each applicant surveyed the needs of the 

area and prepared its program proposal; details as to éach applicant's pro- 
posed non-network programming. Detailed findings WEES SS necessary as 


1/ On the last day of the hearing, December 7, 1962, the Se took note 
of the efforts that had been made to shorten and expedite the case, saying 
(T. 9691): -I wish to thank al] counsel for being very cooperative. I 
think that we have done a good job of getting through a long, hard case that 
had many issues and many applicants, and I think on the whole we have 
done a good job on expediting it, and I wish to thank SBS) for their 
cooperation. 
The Initial Decision is reported at 9 F.C.C.2d 264. The Examiner's 
findings and conclusions are separately numbered, and they are cited 
in this brief by paragrapli number. 


6. 


- to the financial qualifications of RAETA and the past broadcast records of 3 
those principals who were already owners of broadcast ‘stations or had been 
- in the past. ete 


The Examiner's conclusions were comparatively brief and limited. 
{1 of hex conclusions set the tone and declared the premise for her choice 
of RAETA-RTI. It read, in its entirety, as follows: 

“Education is the keystone upon which the morals, the 
wisdom, the health, and the wealth of our nation's cul- 
ture are dependent." 

She concluded that the most significant unfulfilled need in the area 
was the need for educational programming, that the most comprehensive 
and best-planned educational programming proposed was that specified by 
RAETA, and that the need for ABC television network programs could be 
met by RAETA-RTI since RTI, like the other commercial applicants, pro- 
posed to affiliate with ABC. 2// (I.D., Concl. 5.) Her overall conclusion at 
this point was that, "The RAETA-RTI combination is thus entitled to a strong — 
preference for the best proposal to fill the most significant unfulfilled pro- 


gramming need in the area proposed to be Served." (I.D., Concl. 6.) yi 


lf At the time, there was a factual dispute as to whether RTI would be able 

“to obtain an ABC. affiliation. That dispute no longer exists. See pp: 75,77, 
infra. ; 

2/ ina sense, the Examiner was resolving an issue that antedated the alloca- 
tion of the channel] to Rochester. The principal question in the rule making 
proceeding for the assignment of Channel 13 was whether to make the 
channel available to commercial applicants, who would provide a third 
network outlet, or to reserve it for educational use. ‘The Commission 
concluded at that time that "on balance, there is at this stage greater 
need for a third competitive commercial service than for the VHF ed- 
ucationa] reservation." Channel Assignment in Rochester, New York, 

21 R.R. 17484, 1752-53 (1961.) This court affirmed in Joint Council on 
Educational Broadcasting v. FCC, 113 U.S. App. D.C. 86, 305 F.2d 755 © 
(1962), noting that a non-commercial educational group like RAETA could 
still apply for the channel in competition with commercial applicants. 


é 


7. 


In light of this conclusion, the Examiner saw no need for ranking ¢ or 


evaluating the applicants vis- a-vis each other under the ommission’: s classic 
comparative criteria. She made only @ restricted application of those criteria, 
using the RAETA-RTI combination (and, to some extent, BETA and RTI 
separately) as a standard against which the other applicants were measured 

and stating that, “Comparison of RAETA and RTI with other Sees on 

other comparative criteria reveals the following additional differences." 

(.D., Concl.'7. ) Her conclusions as to these criteria were as follows: 


Area Familiarity (I.D., Concls. 8-18)--In Conclusion 18 she said: 
“"RAETA and RTI are preferred over the following applicants on the 
over-all factor of area familiarity, which takes into consideration 
local residence, civic participation, and diversity of business oc- 
cupations: Flower, Community, Heritage and Citizens. There is 

no substantial difference on the over -all area familiarity factor 
between RAETA and RTI on the one hand and each of the following 
applicants on the other: Genesee, Star, Main and Federal. e 


Integration of Ownership and Management (I.D., Condis. 19-29)-- 


After noting the extent to which each applicant would have princi- 
pals involved in station operation, the Examiner concluded that 
(Conclusion 29): "RAETA and RTI are preferred on this factor 
over Genesee and Heritage. RAETA and RTI are surpassed on 
this factor by Flower, Star, Community, Federal and Citizens. 

RAETA is also surpassed by Main, with whom RTI is: substantially 
equal."- 


Broadcast ne (l. D., Concls. 30-40)--The Examiner sum- 
marized the broadcast experience of each applicant's principals and 
concluded as follows (Conclusion 40): "RAETA, having had actual 
experience in Rochester in preparing and presenting television pro- 
grams, is not surpassed on this factor by any applicamt. RTI is sur- 
p2ssed on this factor by Flower, Genesee, Star, Community, Main, 
Federal and Citizens. RAETA is preferred on this factor over Main, 
as well as Heritage, which is substantially equal to RTI." 


Diversification of Control of Mass Media of Communications (I.D. , 
Concls. 41-48)--Noting that Federal owned a radio station in Rochester 
and that the leading principal of Star then controlled radio stations in 


ROceetee. Cercen and ee. New York, i/ the Fernie concluded: 
as follows: (Conclus! on 48): "Oni this factor, RAETA and RTlare : - 

_ preferred over Star and Federal, and are substantially equal to BlOneS 
Genesee, Community, : Heritage, Main ENE Citizens." 


Past Performance Recon (1.D., Cone 49- -52)--The Examiner noted 
that, since RAETA had not been a licensee, its past experience in pro- 
gxainming had been credited under the criterion of broadcast expérience 
rather than the criterion of past performance. (I.D., Concl. 49.) i 
She further noted that the principals of RTI, Genesee, Heritage, Main 
and Citizens had no past broadcast record to assay. (ibid. ) With . 
respect to Flower, she noted that G. Bennett Larson, a 10% stockholder 
and proposed general manager, had been general manages: and 20% 
owner of a combined AM and TV operation in Salt Lake City, Utah, 
from 1953 to 1959 but concluded that "information in the record con- 
ceming the past operation of these stations during that period is not 
sufficiently comprehensive to form the basis for’a judgment on the 
over-all past operation." (Ibid.) She did conclude that past broadcast 
records of Federal and principals of Star and Community did not entitle 
those applicants to a preference over RAETA and RTI. (1.D., Concls. 
50-52.) 


Preparation (I1.D., Concls. 53-54)--The Examiner concluded that, "None 
of the commercial applicants is entitled to a preference over RAETA and 
RTI on this factor, and RAETA is entitled to a preference over all other 

_ applicants with respect to the planning and preparation of educational pro- 
grams.” (I1.D., Concl. 54.) 


Programs (I1.D., Concl. 55)--The Examiner's conclusion was that, "None 
of the commercial applicants is entitled to a preference over the RAETA- 
RTI combination on the factor of programming." (I.D., Concl. 55.) 


The stations owned by Star's principal have since been sold. See Decision, 
47. Also, Federal has since committed itself to sell its station. See pp. 
74-73, infra. 

Although she she made extensive findings as to RAETA's past performance in 
the production and presentation of educational programs on existing 
Rochester television stations (1.D. , §9466-81), she refused as "immaterial" 
proposed findings as to the past performance of Cornell University stations 
managed by Community's 14% stockholder Hanna, a Rochester television 
station managed by Genesee's proposed manager Wiig, and Rochester 
radio and television stations managed by Citizens’ 10% stockholder Fay. 
(.D., 945, fn. 21, 979, fn. 40, 9142, fn. 52.) 


S 


In her “Final Evaluation" (1. D. 4 Concl. 59), the Examiner concluded: 


"The strong prefer. ence due the RAETA-RTI Combmnaion 
for the best proposals to fill the most significant unful- 
filled programming need in the area proposed to be ser ved, 
- together with such other preferences as have been awarded 
above, outweighs, in each case, such preferences as have . 
been earned by any of the remaining eight commercial ap- 
plicants as a result of differences pointed out above." .1/ 


E. Lack of Comparative Evaluation in Initial Decision 

Because of the Examiner's restricted application of the comparative 
criteria (which produced,in her judgment,. a preference for the RAETA-RTI 
". Combination over other applicants), she made no conclusions comparing those 
applicants among themselves. Nor can such conclusions even be deduced from 
hér Initial Decision. Such deductions are possibly only to the limited extent 
that she ranked some applicants ahead of the RAETA-RTI ‘combination and 
others eyal to it, or below it, under some ‘criteria. For example, although | 
hex conclusion under the factor of Area Familiarity that RAETA-RTI was to 
be preferred to Flower, Community, Heritage and Citizens and was equal to 
Genesee, Star, Main and Federal indicates that she would, rank Genesee, etc., 
ahead of Flower, etc., on this factor, it gives no indication of the extent or 
significance of the difference between the groups or as to how the applicants 
in each group ranked among themselves. It does indicate that she found 
several applicants superior to Flower in Area Familiarity, but it gives no 
clue as to how great the superiority was. Nor does it give any indication as 
to how she would have ranked those applicants among themselves. Similarly, 


under the comparative criterion of Integration of Ownership and Management 


l1/ The Examiner also concluded that all applicants were qualified, thereby 
resolving in favor of RAETA the hotly contested issue of whether that 
applicant was financially qualified. (I1.D., Concls. ar 65.) 


"(which was later to become the principal factor in the Commission's de=s 
cision, long after the disinissal of RAETA's application) the Examiner : 
found that five applicants were superior to RAETA-RTI. But she gave ; 
no indication as to how she would rank those five among themselves. 


F. Appeal and Remand - 1964-65 


Exceptions to the Initial Decision and briefs in support of those ex- 
ceptions were filed with the Commission in April 1964. The Commission 
; heard oral argument on Novembex 2, 1964, at which time the parties were 
permitted to comment on a petition to reopen the record that had been filed 
on October 15, 1964, by all of the applicants except RAETA and RTI. ‘This 
petition asserted that the need for educational programming, which was the 
basis for the Examiner's award to RAETA-RTI, had been substantially di- 
minished by the Commission's establishment of an Instructional Television 
Fixed Service and by the decision (on October 8, 1964) of the Rochester 
School District to apply fox authority to construct and operate such a system. 
The petition contended that the Commission should re-open the record and 
provide for a further hearing in the light of these developments; it also sug- 
gested that inquiry be made at the remanded hearing as to why use was not 
being made of the UHF channel that the Commission had reserved for educa- 
ones telecasting in Rochester. 


On May 13, 1965, six months after the oral argument, the Commission 
reopened the record and ordered a further hearing on "questions which give 
the Commission some concern." The order stated these questions as follows 
(FCC 65-403, 42): 


"(a) whether alternative means aré available for the 
broadcast of the type of educational programming 
which RAETA proposes; and (b) whether a share- 
channel applicant such as RTI would provide an 
effectively competitive outlet for a third network 


. 


di. 


service, See fe question whether the American ? 
Broadcasting Company would affiliate pace such an ap- 
plicant." 

The order indicated, however, that the inquiry at i romentes hear- 
ing would range also into the areas of qualifications of principals, planning 
and preparation, and proposed programming. The Commission expressly 
declared that the scope of the further hearing was to be inferred from the 

- language of the remand order rather than from specific issues, saying that 
"The nature of the further hearing ordered herein does not lend itself to the 
designation of specific, additional SESS (FCC 65- 403, q10, and fn. 6.) 


With respect to qualifications of aeseieis. the remand ordex indi- 
cated that a further comparison would be made at and after the xemanded 
“hearing. It directed all parties to up-date their applications within 90 days 
to reflect involuntary changes such as those resulting frorn death or dis- 
ability of principals. It declared that "the backgrounds of any replacements 
should be set forth so that the comparative qualifications of the applicants 
may be fully evaluated. ... In this manner, further comparison of the ap- 
plicants will be more meaningful and more reflective of the present realities." 
(FCC 65-403, 47.) 3 is ag 


With respect to programming and planning, the remand order invited 


the applicants to re-assess community needs and to revise their programming 
plans accordingly. It declared expressly that consideration would be given to 


the comparative criterion of planning and preparation: : 
"We invite changes in the program proposals which 
have been advanced in the several applications. The 
ever-changing needs of a community such as Rochester 
may now be somewhat different from those needs as- 
certained by the applicants several years ago. If, 
during the 90-day period provided herein, some of the 
applicants detexmine that the needs pr eviously ascer- 
tained by them are reflective of present needs, they 
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may so indicate when the material up-dating their ap- 
_ plications is submitted. If others find that the needs 
are different from those previously ascertained by 
them, the programming proposals in these instances 
may be modified to reflect any changes... What may be 
done with regard to ascertainment of present needs in’ 
the Rochester area will, of course, have some bearing 
upon the planning and preparation comparative. criterion. 
This is to be expected, for ascertainment of needs neces- 
sarily entails elements of planning and preparation. We. 
believe that the 90-day period provided herein is ample 
for these purposes." - 
Because the Examiner who had presided at the hearing had retired, the 
Commission assigned the remanded proceeding to another Examiner, who was 
"directed to conduct the remanded hearing as expeditiously as possible and issue 
a document in the nature of a supplemental initial decision. (FCC 65-403, 9 
9-10.) As it turned out, however, the remanded hearing was never held. Soon 
‘after the remand order was issued, two events occurred that eventually caused h 
the Commission to cancel the remanded hearing. The first was the dismissal 
of RAETA's application. The second was the issuance by the Commission of 
a new policy statement prescribing the criteria applicable in comparative 
cases. 


G. Effects of the Dismissal of RAETA's Application 
EE Se Smmessat Of RAETA’'s Application 


On October 1, 1965, RAETA requested leave to dismiss its application 


in exchange for reimbursement of its expenses by the other applicants. This © 
was approved by the Commission's Review Board in an order released January 
24, 1966. (FCC 66R-28.) RAETA used the funds obtained as reimbursement 
to construct a non-commercial, educational] television station on a channel 
reserved for educational use. That station, WXXI, is now operating on Chan- 
nel 2] in Rochestex. (Decision, {2.) 


i 
ees ieee 
The dismissal of RAETA’ s application created dispute and uncer- 


tainty as to whether RTI should be treated as an applicant for fulltime 

- facilities or as an applicant proposing only part-time use of the channel. 

On July 28, 1966, the Commission rejected an RTI amendment specifying 
fulltime operation on the ground that RTI should not be permitted to improve 
its competitive posture during the course of the hearing. (FCC 66-593.) . 

But in its Decision of August 3, 1967, the Commission reversed itself, say- 
ing that it was permitting RTI, “without altering its comparative qualifications" 
to amend its application to specify fulltime operation. (Decision, T6(e).) 

The Decision did not, however, specify what limitations, if any, were im- 
posed on RTI in the comparative evaluation; nor did it explain what was 


meant by the phrase "without altering its comparative qualifications." 


The dismissal of RAETA's application also had an impact on the status 
of the other parties, for it removed from the case the applicant which the Ex- 
aminer had used as the standard against which all others were measured. It 
eliminated the premise on which the Examiner had based her conclusions. 


H. Policy Statement_on Comparative Hearings - 1965 


The up-dating amendments called for by the remand order were filed 
on November 30, 1965, the time having been extended past the originally 
prescribed 90-day period. In the meantime, on July 28, 1965, the Commis- 
sion promulgated its Policy Statement on Comparative Hearings (hereinafter 

"Policy Statement.") (1 F.C.C.2d 393, 5 R.R.2d 1901.) 


In the Policy Statement, the Commission restated~-and, in important 
respects, revised--the criteria applicable in comparative cases. The Com- 
mission described the Policy Statement as a "general review of the criteria 
governing the disposition of comparative broadcast hearings" that was in- 


tended to be useful to the Commission*s Hearing Examiners, its Review 
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Board, and the paxties appearing before the Commission. The Commission 


" declared in the Policy Statement that pending cases, as well as future cases, 
“will be decided under the policies here set forth," 


The policies set forth in the Policy Statement differed to some extent 
from the policies that were implicit in the issues in the instant case, that 
had been applied in the Initial Decision, and that had been reiterated in the 
remand order that had been issued just two months earlier, on May 13, 
1965. For example, the Policy Statement was explicit that no comparative 
issue would ordinarily be designated on program plans and policies. And it . 
provided that a past broadcast record would be given substantial SELES 
asa comparative factor only if it was unusually good or unusually bad. ’ The 
Hearing Examiner had considered both proposed pr ogramming and past broad- 
cast EERE: but not in the terms now prescribed by the Policy Statement. 


In other important respects, the Policy Statement t reiterated long- 

- established Commission policy. It stressed the importance of diversified 
ownership of mass communications media. It declared that the factor of 
"Full-time paxticipation in station operation by owners" (which the Examiner, 
in her Initial Decision, had called ' ‘Integration of Ownership and Management") 
was of substantial importance. The Policy Statement noted, however, that "no 
credit will be given to the participation of any person who will not devote sub- 
stantial amounts of time on a daily basis." Further, the Policy Statement in- 
dicated that the factors of local ownership and broadcast experience would be 
considered as sub-factors of integration and that loca] residence would weigh 
more heavily than broadcast experience. The Examiner had considered broad- 
cast experience separately and had considered local ownership as a sub-factor 
under the separate criterion of area familiarity. 


The Bolicy Statement t specifically re- ~affirmed earie statements by 
the Commission /, and by this court 2/ as to the obligation of applicants to 
familiarize themselves with community needs and to gear program proposals 
- to those needs. It went further, however, and declared that failure to make 
- contacts with local civic groups and individuals as a means of formulating 


proposals to meet the area's needs and interests "will be considered a seri- 


ous deficiency, whether or not the applicant is familiar with the area." 


I. Cancellation of Remanded Hearing - 1966 


On April 21, 1966, the Commission cancelled the remanded hearing. 
(FCC 66-347.) In this same order, the Commission also rejected the amend- 
ments that it had, just five months earlier, invited the applicants to file after 
re-assessing community needs. Two bases were stated for this action: First, 
the dismissal of the RAETA application, which the Commission had formally 
approved three months before; and Second, ‘the changes in the comparative 
criteria effected by the Policy Statement, which had been promulgated nine 
months before. The order quoted the provision in the Policy Statement that: 


...[Njo comparative issues will ordinarily be’ 
BgeSs on program plans. and policies, or on 
staffing plans or other program planning elements, 
and evidence on these matters will not be taken 
undex the standard issue." 


and jit went on to recite that: 


"... all matters of decisional significance in this 
proceeding are in the present record, ie > HOELSSE 


The reference was to the Commission's July 27, 1960. "Report and State- 
ment of Policy Re: Commission en DancEZS Programming Inquiry," 20 RR. 
1901. 

2/ The Commission cited Henry v. EECEC SI DIROES: App. D.C. 257, 302 
F.2d 191 (1%2), cert. denied, 371 U.S. 821. 


hearings would serve no useful purpose, ands 

it would be more conducive to the Commission's , : 
orderly processes for the Comihission to decide | 
this proceeding on the basis of the present re- 

cord; acon 


J. Further Commission Proceedings - 1967 | 
ia 


Over a year passed before the Commission announced any further 
action in the case. And during this period the parties began to disagree 
among themselves as to the appropr iate course for the Commission to take. 


On March 2, 1967, ten months having passed since the cancellation 
of the remanded hearing, four of the applicants--Flower, ‘Citizens, Star and 
Community--filed a "Petition for Prompt Resolution of Case". They reported 
that efforts to resolve the case through merger had failed. They suggested 
that the task of deciding the case would be simplified if the Commission, 
without preparing a written final decision, would merely issue an ecder 
“naming those applicants whom it feels are approximately equal from the 
standpoint of qualifications to receive the grant, and naming those who are 
not in the running for a grant." These four applicants stated that they were 
reasonably sure that, with the field thus narrowed, those named as potential 
grantees could rapidly effect a merger. The petition further stated that those 
named as not in the running would be assured of being reimbursed, with the 
Commission’ S approval, a substantial part of their hearing expenses. The 
petition urged that if the suggested proceduxe was not adopted, then the case 
should be resolved at the earliest possible time “by the usual method of 


issuing a fina] decision selecting a single winning applicant." 


-Three parties--Federal, Heritage, and Main--responded on March 27, 
1967, with a joint pleading of their own. They challenged the legality of the 
procedure proposed by Flower, Citizens, Star, and Community but declared 
their continuing interest in a merger. They requested that the Commission 


encourage further merger efforts? They urged that, if no merger agreement 
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were filed within a time period prescribed by the Commission, then the 


Commission should ' ‘employ its customary and required process of select- 


' ing a single winning applicant.” 


On April 12, 1967, the four petitioners replied that, in view of the 
opposition to their poposal, "the Commission should resolve this case at 
the earliest possible time by the usual method of issuing a final decision 
selecting a single winning applicant.” On April 20, 1967, RTI filed com- 
ments stating that the Commission had been wrong in refusing to permit 
RTI to amend its application to specify fulltime operation after the dis- 
missal of the RAETA application. 2/ RTI also charged that the Commission 
“has abdicated its function of deciding cases by its long delay in this case : 
and is on the point of inviting mandamus in court because of its refusal to 


decide." 


Although none of the parties had requested further oral argument, 
- the Commission's response to this exchange of pleadings was an order, 
released April 28, 1967, calling for further oral argument on May 22, 
1967. The order stated that. (FCC 67-518): 


“Although an oral argument before the Commenincion 
en banc, was held in this proceeding on Novempbe xr 2, 
1964, a number of events have occurred since that 

. date which may have a bearing upon the determina- 
tion to be made herein. Under these circumstances, 
a further ora] argument permitting the parties to 
address themselves to the remaining issues in this 
proceeding would assist in the orderly dispatch of 
the Commission's business." 2/ 


See pages 75-78, infra. | 

By this time, the Commission had formally established the procedure of 
having appeals from Initial Decisions in all comparative cases considered 
by the Review Board, with discretionary review thereafter by the Com- 
mission. See 2 R.R.2d 1571 (1964.) However, this procedure was not 
followed in the Rochester case, presumably because it antedated the 
establishment of the Review Board and the Commission had already heard 
ora] argument in the case once. 
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The order did not identify the “events” that had occurred since the 
first ora] argument that might have a bearing on the decision. One of them, 
undoubtedly, was the dismissal of the RAETA application. Another, pre- , 
sumably, was the sale by a principal of Star of his interests in existing _ 
Rochester AM and EM stations. But the order was not explicit as to whether 
these were among the events the Commission had in mind, or as to what other 
. €vents it had in mind. Nor did the order identify the "remaining issues in the 
case” to which the parties were to address themselves. 


‘The oral argument was held on the designated date, May 22, 1967; and 
on August 3, 1967; the Commission released its Decision. Five of the seven 
Commissioners participated, and they split three to two. ° Dissenting Com- 
missioner Bartley voted for Federal; dissenting Commissioner Johnson ex- 
pressed dismay at'the entire process but indicated that his preference was 


for Community. 


On September 5, 1967, pursuant to Section 405 of the Communications 
Act (47 U.S.C. 8405), Community, Citizens, Federal, Heritage, Genesee, 
Main, and RTI filed petitions for reconsideration. These were denied by 
Memorandum Opinion and Order released November 29, 1967. (FCC 67- 
1276.) The vote on reconsideration was four to two, with Commissioners 


Bartley and Johnson again dissenting. 


K. Applicants' Proposals for Integration of Ownership and Management 


The Decision hinged, ultimately,on the comparative criterion of 


Participation in Station Operation by Owners, or Integration of Ownership 


and Management. The crucial part of the Decision was 98, which is quoted 


below in its entirety: 


“On this important factor all of the applicants, with the excep- 
tion of Genesee and Heritage, propose fulltime participation by a 


substantial percentage of the stock ownership, but none, with the 
exception of Federal, proposes to have more than one-half of the 
ownership interest represented in fulltime station operation. 
Genesee has no fulltime participation by any person with an owner- 
ship interest and Heritage has almost none. Federal has 100% in- 
tegration of ownership with management.’ In addition, Federal's” 
participation is by a long term local resident with many years of 
radio experience. Federal] therefore is to be substantially pre- 
ferred over the other applicants on'this factor. Among the other 
parties with substantial integration, Flower ranks the highest, in 
view of the broad broadcasting, and particularly television, ex- 
perience of G. Bennett Larson, and of the somewhat lesser broad- 
cast experience of Gordon Auchincloss, Il. We recognize that the 
integration of Flower is not accompanied by past local] residence, 
and that in this respect it is not the equal of RTI, Star, Main and 
Federal. However, in view of the fact that the great majority of 
Flower's stock is held by persons with area familiarity and the 
further fact that the great majority of its stock is also held by 
persons who will devote some time to the operation of the station, 
as is also true of most of the other applicants, we do/not believe 
that in this particular case the absence of past local residence by 
the two stockholders participating fulltime in the operation of the 
station is so significant. In addition, as we noted in the Policy 
Statement, persons participating fulltime in station operation by 
definition will become local residents. In view of oux conclusions, 
we do not believe further ranking of the other parties, some of 
whom are very close, is necessary on this issue." 


The Decision did not give any fuxther details concerning Larson and 


Auchincloss, nor did it identify the principals whom the other applicants pro- 
posed to involve in station operation. zi The Examiner, however, made de- 
tailed findings of fact as to the applicants" integration proposals, and the Com- 


mission adopted those findings in its Decision. They are summarized briefly 


1/ Two of the applicants with substantial integration, Citizens and Community, 
were not even mentioned in 98. In fact, the only reference to Citizens in 
those paragraphs of the Decision entitled "Evaluation of Comparative 
Criteria" was the statement in footnote 9 (4/7) that "the facts with respect 
to ... Citizen's connection with a local FM station are not sufficient to 
warrant an adverse conclusion...." 
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below. Since the Policy Statement treats local residence and broadcast ex- 
perience as sub-factors of the inegration criterion, the findings as to those 


factors are also noted. Also, since the Decision (although not the Policy 


Statement) attributed significance to part-time participation in station opera- 
tion, these facts are summarized too. 


Flower: G. Bennett Larson, a 10% stockholder, would be employed full- 
time as executive vice-president and general manager. (I.D., 49.) 
Gordon Auchincloss, Il, an 8.33% stockholder would be employed full- 
time as vice president and program director. (1.D., Gill.) Neither 
Larson nor Auchincloss is a resident of Rochester, but both proposed 

to move there in the event of a grant. (I.D. » 95.) Auchincloss had lived 
in the Rochester area for three months on 1945 (I.D., (Ql, 211): he is 
related by marriage to the Sibley family, whose members own a total of 
20.83% of Flower's stock (including his 8.33%) (1.D., 6.) Larson had 
never been in Rochester, except in transit, prior to September 18, 1961, 
three days before Flower's application was filed. (I1.D., §211.) Larson 
had experience in broadcasting in various capacities from 1926 to 1959. 
From 1953 to 1959, he was president, general manager and 20% owner 

of the licensee of KDYL radio and KDYL-TV in Salt Lake City, Utah. 
Since that time he has worked as a station broker in Los Angeles. He 
has not been employed in broadcasting, or had any broadcasting experience, 
since 1959. (1.D., 99.) af Except for a brief stint as a teenager in 1935, 
Auchincloss has never worked for a station. His broadcast experience 
consisted of writing and producing programs, largely network entertain- 
programs. (I.D. ll.) zy Nineteen other stockholders of Flower, all 


j/ The facts as to Larson's present employment are well-known and undis- 
puted. They were alluded to at the oral argument on May 22, 1967, and 
in the petitions for reconsideration filed after the Decision. (See T. 9924.) 
2/ Sec pages 62-64, infra, for a description of how Larson and Auchincloss 
came together and the manner in which they prepared Flower's program 
proposal on September 19, 1961. 
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local residents, owning a 2 total of 48. 8% of the stock, plan to devote vary- 
- ing amounts of time to the station, ranging from one hour per week to two 
- days per week. (1.D., §97- 8, ate -20, 22-32. ) 


Star: Mauri ice R. Forman, a 32. 5%, stockholder 2/ would ee fulltime 
to the station as chief executive officer. (i. D., § i48. F Four other 
stockholders, owning a total of 4. 5%, would be employ, ed fulltime in the 
capacities of sales manager, chief engineer, reporter-announcer, and. 
news director. (1.D., 9955, 57, 58, 60.) All are local residents and 
have had radio broadcast experience, including experience in radio sta- 
tions in Rochester. (1.D., 9948, 55, 57, 58, 60.) At the time of the 
hearing, Forman controlled radio station WBBF (AM and FM) in Rochester, 
WGVA in Geneva, New York, and WTLB, in Utica, New York. (I.D., 
948.) All of these have now been sold: (Decision, §96(b), 7.) Five other 
stockholders, all loca] residents, representing 8.5% of the total stock 
ownership, will devote varying amounts of time ranging from two to ten 
hours per week. (I.D., 9952, 53, 56, 59, 61, 62.) | 


| 
Community: F. Robert Greene (15%) 2, and Michael R. Hanna (14%) would 
devote fulltime to the station. (I1.D., 9968, 77.) It is unclear, however, 
whether or not the Commission, in its comparative oS considered 


i/ At the time of the hearing, Forman was a 19.5% soettisiter. CED AG 48.) 
In an amendment filed May 18, 1967, Star advised that he had acquixed an 
additional 13% from two other stockholders. (1.D., §6(b).) In addition, he 
votes the 14% owned by his late brother (I.D., 94.) | 

2/ Actually, the finding was "approximately 40 hours per] week," but the Com- 
mission treats this as fulltime. For example, it was found that Federal's 
sole stockholder "will devote approximately 40 hours a week to his duties 
as general manager of the television station" (I.D., 4130), and this was 
regarded as fulltime participation by 100% of the ownership in both the De- 
cision (8) and the order denying petitions for reconsideration. (FCC 67- 
1276, {2.) 

' At the time of the hearing, Greene's commitment depended on some ex- 
tent on the outcome of a pending application for an AM station at Depew, 
New York. That is no longer a factox. (Decision {5(c). ) 

| 
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Hanna as a fulltime participant in Community's proposed station. zl 


For its part Community has always contended that he should be so con- 
sidered. Neither Greene nor Hanna lives in Rochester, but both pro- 
posed to reside there as employees of Community's proposed station 
(.D. > 1969, 77.) Greene, although a resident of the Buffalo area, had 
been 50% owner and general manager of a combined AM and FM station 
in Rochester from 1956 to 1959. (I.D., 9974, 76.) In its Decision, the 
Commission concluded that his record of performance in Rochester during 
_ this period was "commendable." (Decision, G11 .) Greene has also had 
broadcast ownership management experience, dating back to 1934, in 
other communities. (I.D., 71-76.) Hanna has been general manager 
of the Cornell University stations, WHCU-AM-EM, at Ithaca, New York, 
since 1940. (1.D., 9178-81.) ay, Six other stockholders, all local residents, 
owning a total of 43% of the stock, plan to devote varying amounts of time 
to the station, ranging from two to ten hours per week. (I.D., 9967, 82- 
86.) 


Citizens: Lawrence P. Fraiberg, a 20% stockholder, would be employed 
fulltime as vice president and genera] manager. (I.D., 9144.) William A. 
Fay, a 10% stockholder, would devote at least 15 hours weekly, and full- 


1/ At the time of the hearing, Hanna was comimitted to take a minimum leave 
of absence of six months from his managerial duties at the Cornell Uni- . 
versity stations, WHCU-AM-FM, at Ithaca, New York, to take over his 
duties as Community’s director of education and public affairs. (I.D., 
77.) The Decision noted that the Commission had been advised on May 
16, 1967, that he would completely sever his connection with WHCU-AM- 
FM in order to take this position with Community. (Decision, 6(c).) 
However, in its November 29, 1967, order denying petitions for recon- 
sideration, the Commission said that these facts regarding Hanna "could 
not be, and were not, given any weight in our comparative evaluation of 
the applicants in this proceeding." (FCC 67-1276, 97, fn. 2.) See in. 

2, infra. - : 
On March 7, 1968, Community tendered for filing with the Commission an 
amendment to its application noting that Hanna has now resigned from the 
Cornell station, effective June 30, 1968. 
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; : | 
time if necessary, to the operation of the station as president. « De 
q141. yl George S. Driscoll, a 3g, stockholder, would be employed as 
‘chief engineer fulltime. (. D., 9155.) Fay and Driscoll are residents 
of Rochester. Fraiberg was in Rochester for the preparation of Citizens‘ 
‘application; and between October 1961 and June 1962 he spent most of his 
time there. He, too, like Larson of Flower, proposes to move to Rochester 
in the event of a grant. . D., cial 44.) Also, like Larson, he has had 
broadcasting experience. Fraiberg’s television experience dates from 
1949 and continues to the present. In 1963, he became manager of 
WTTG(TV) in Washington, D.C., (1.D., 9144), and is now manager of 
WNEW-TV in New York City. (T. 9943. yf Fay was engaged in broad- 
casting in Rochester from 1929 to 1957. He was arene as manager 
of xadio station WHAM in Rochester in 1939 and of its TV counterpart in 
1949; he retained these positions until the stations were sold in 1957. 
(I.D., 9142.) Driscoll has been employed in broadcasting in Rochester 
in various capacities since 1928. (I.D., 4155.) Nineteen other stock- 
holders of Citizens, representing 65% of the stock, will devote varying 
amounts of time to the station, ranging from three to 12 hours per week. 
(I.D., 9145-53, 157-66.) 


Federal: As the Commission noted, Federal proposes 100% integration 


of ownership and management and was ranked ahead of all other applicants 
on this factor. (Decision, 98.) Its sole stockholder, Gordon P. Brown, 
would be the general manager of the station. He has been a resident of 
Rochester all of his life and has been actively engaged in broadcasting 
there since 1925. (I1.D., 9131-35.) 


On September 5, 1967, Citizens submitted an amendment to its application 
noting that Fay was,in fact, committed to devote fulltime to the station. 
This amendment was rejected in the order denying petitions for recon- 
sideration. (ICC 67-1276, 97, fn.2.) 
The citation is to the ora] argument of Citizens" attor hey on May 22, 
1967. The facts as to Fraiberg" S present employment are wel) known 
and have been formally called to the Commission's attention on several 
occasions, including the petitions fox reconsideration filed after the De- 
cision, the oral arguments, and the up-dating amendment filed by Citizens 
on November 30, 1965. 
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Heritage: Dorothy Livadas, a 2% stockholder, would devote 40 hours per 
week, or fulltime, to her program advisory committee assignments on 
women's programming, cultural affairs, and news. (I.D., q119.) Seven 
other stockholders, all local residents, owning a total of 22% would devote 
from ten to 20 hours per week to the station. (I.D., 9993, 97, 98, 108, 
113, 115, 118.) Nine other stockholders, all local residents, owning a 
total of 36%, will devote various amounts of time to the station, ranging — 
from three to eight hours per week, each having a program advisory com- 
mittee assignment. (1.D., (102, 104-06, 109, 111, 112, 116, 117.) 


Genesee: Genesee has 18 stockholders, all of them local residents active 
in civic activities. (I.D., 9934-46.) Its proposed general manager, 
Gunnar O. Wiig, a director but not a stockholder, was employed in broad- 
casting from 1927 to 1961. His broadcast experience includes managing 
radio and television stations in Rochester. (I.D., 945.) Genesee stock- 
holders owning a total of 52.16% of its stock will serve with Wiig as 
directors, meeting monthly. Genesee also has general plans for the 
establishment of a planning board, composed of the general manager, all 
department heads, and designated members of the board of directors. 
(I.D., 9934, 36.) Asa matter of policy, Genesee has eschewed committing 
any stockholder to devote any specific number of hours per week to the 
Station. (I.D., 936.) 


Main: Leon Halperin, a 50% stockholder =/) and local resident, would 


devote 40 hours per week, or fulltime, as general manager of the station. 
(I.D., 4124.) Main proposes to maintain constant contact with members 


In addition to his original 25% interest, Halperin acquired on August 8, 
1967, the 25% interest of his wife, Beatrice Halperin, who died on Sep- 
tember 20, 1967. The Commission was notified of this by an amendment 
tendered for filing on October 30, 1967. Prior to her death, Mrs. Halperin 
had been slated to be the station's director of education and women's pro- 
grams, devoting 20 hours per week to those duties. (I.D., 9125.) 
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_of an advisory committee, whose members will not be stockholders. 
(I.D., 9338.) All of Main's stockholders are local residents. & D., 
q122.) 


RTL Geor ge E. Mercier, 30% stockholder, would devote 40 to 50 hours 

. weekly, or fulltime, as president and general manager of the station (I. D., 
1168. ) The four remaining stockholders, HOSES 70% of the stock, 
propose to devote varying amounts of time to the station, ranging from 
three to ten hours per week. (I.D., q1168- -72.) All of RTI's stockholders 
are loca] residents. (I.D., 9167.) | 


L. Summary of Factors Considered by the Commission 


The Commission found that the Examiner's findings of fact were sub- 
stantially accurate and complete. It noted, however, that since the Examiner 
had favoxed the share-time proposal of RAETA-RTI, SESE SLY different 


conclusions arid different ultimate results were required. | 


The Commission majority's "Evaluation of Comparanne Criteria" en- 


compasses six paragraphs and little more than four pages. The majority con-— 
cluded, first, that all other applicants were entitled to an equal preference 

over Federal on the “very important" criterion of Diversification of Control 

of the Media of Mass Communications (Decision, 97), while Federal was "sub- 
stantially preferred" over aJl the others under the criterion of Participation in 
Station Operation by Owners. (Decision, 98.) The Commission then concluded 
that, among the other parties with substantial integration Gi. e., all but Federal), 
Flower ranked highest "in view of the broad broadcasting, and particularly 
television, experience of G. Bennett Larson [a 10% stockholder proposed as 
Flower's fulltime General Manager}, and of the somewhat lesser broadcast 


experience of Gordon Auchincloss, II sa 8. 33% SEEK eat as 


Record, the Commission awarded Cts a See over all] the other 
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applicants for the “commendable Sok of per. formance” of station WHAM 


in Rochester under the management. and 50% ownership of F. Robert Greene 
"(a 15% stockholder in Community proposed as its fulltime General Manager] 
(Decision, Gil.) The Commission concluded that none of the applicants was 
entitled to a preference for preparation and planning, staffing, program 
policies and proposals, or efficient use of the channel. (Decision, (99, 12.) 
Heritage was faulted because of the connection of Berard Birnbaum (President 
and 2% stockholder of Heritage) with another corporation that had been the sub- 
ject of adverse action by the Securities and Exchange Commission. (Decision, 
G12.) Summing up, the majority preferred Flower to Federal “because of 
Federal's existing broadcasting interests" and preferred Flower to Community 
“because of Flower's superiority in the area of participation in Station operation. 


In its order denying petitions for reconsideration released November 29, 
1967, the Commission's majority dealt, briefly, with the contentions of some 
parties that there had been no effective Initial Decision. See pages 84-92.infra. 
But, as noted in more detail at pages: 37-40, infra, it made no specific refer- 
ence to the parties’ claims of preference under the comparative criteria or to 
their contentions regarding the application of the comparative criteria--for 
example, that the Commission should have taken into consideration under in- 
tergration the fact that Flower's Larson had had no broadcast experience for 
the past nine years, that it should have taken into consideration under diver- 
sification an interest in a broadcast station recently acquired by Flower's 
president, that it had violated the Policy Statement by weighing broadcast ex- 
perience more heavily than local residence‘in applying the integration criterion, 
and that it -had violated the Policy Statement by not treating as "a serious de- 
ficiency” Flower's failure to survey community needs before filing its en 


tion. 


i 

- Nor did the ae denying petitions for reconsideration make any 
specific reference to Heritage's ‘objection that the. demerit assessed against 
it was improper or to the many other contentions that the parties had ad~ 
vanced to suppoxt their own applications or to support their proposals for 
further proceedings. In fact, the order denying petitions for 1 reconsidera- 
tion was, for the most part, merely a summary of what had already ap- 
peared in the Decision, coupled with a recitation that all contentions had 
been considered and rejected. : ; 


STATUTES INVOLVED 


The provisions of5 U.S.C. §557 (formerly Section 8 of the Adminis- 
trative Procedure Act) and Section 409(a) and (b) of the Communicati ons Act 
of 1934, as amended Cx U.S.C. §409(a) and (b)) aré set out in the Appendix 
to this brief. 


iso, for the convenience of the court, the eee Policy State- 
ment on Comparative Hearings, released July 28, 1965, and reported at 1 
-F.C.C.2d 393 and 5 R.R.2d 1901,is set out in the Appendix : 


STATEMENT OF POINTS 


1. The Commission is required by statute (5 ESAs §557) and by the 


requirements of fundamental fairness (as-applied, for example, in Burlington 
Txuck Lines, Inc. v. United States, 371 U.S. 156 (1962) and Greensboro-High 
Point Airport Authority v. CAB, 97 U.S. App. D.C. 358, 231 F.2d 517 (1956)) 
to resolve all issues, take into consideration all material differences among 
the applicants, respond to the parties’ claims and contentions, and make find- 
ings and conclusions that explain the bases of its decision and the process of 


reasoning by which itwas reached. In this case, the Commission failed to do 


t 


any of pase things, and its failure is most notable in its treatment of the 
parties’ claims and contentions respecting integration of ownership and 


management, ae most crucial comparative factor in the case. 


2. - The Commer was obliged to, but did not, ee findings and 
conclusions on the duly designated issues calling for a comparison of the 
applicants" program proposals and their responsiveness to ascertained public 
needs. 


3. Having declared the Policy Statement to be the standard or norm 
for decision, and having purported to apply it, the Commission could not violate 
or depart from it, without explanation or justification. 


4. The Commission violated the Policy Statement, without explana- 


tion or justification, in assigning more weight to broadcast experience than to 
loca] residence under the comparative criterion of integration of ownership and ° 
management. 


5. The Commission also violated the .¢ Policy Statement, without explana- 
tion or justification, in considering the participation of Flower's stockholders 


who would devote less than fulltime to station operations. 


6. The Commission also violated the Policy Statement, without explana- 
tion or justification, in failing to assess Flower a comparative demerit fox the 


“serious deficiency” in its planning and preparation. 


7. The Commission erred in failing to take into consideration, and 
give weight to, Flower's failure to make any survey of needs or any contacts 


in the community before formulating its program proposal. 


8. In applying the diversification criterion, the Commission was ob- 


liged to consider Federal's commitment to dispose of its existing stations. 


9. The Commission erred in failing to give weight to the recent ac- 
quisition of an ownership interest in a broadcast station by the leading principal] 
of Flower. < 
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10. The Commission did not give ese and adequate consideration t to 
RTI! S fulltime proposal. 


ll. The acceptance of RTI s fulltime proposal required further pro- 
ceedings, so that the other parties could test that proposal in a hearing. 


12. The Commission erred in acting on a stale and outdated record 
and in failing to grant requests for further hearing. | 
lei 
13. The Commission erred in ignoring uncontradicted evidence show- 
ing that changes in the television industry since 1959 diluted the value of 


Larson's pre-1959 management experience. 


14, The Commission acted erbicarily-< and contrary to the public 
interest in ignoring proposals for merger and Pee 


15. As held in Channel 16 of Rhode Island, Inc. v. FCC, 97 U.S. 
App. D.C. 179, 229 FE. 2d 520 (1956), an initial decision, to be valid and 
effective, must contain conclusions as well as findings of fact. The Initial 
Decision in this case was invalid as Jacking in conclusions in that the Ex- 
aminer did not apply the comparative criteria to all of the applicants but, 
instead, merely compared the RAETA-RTI combination to the other applicants. 
As a result, the other applicants were effectively deprived of their statutorily 
guaranteed right to file exceptions. 


16. Even if the Initial Decision were valid when issued, it became in- 
valid, ineffective and meaningless with the dismissal of RAETA's application. 
This occurrence changed the entire climate and context of the case. Asa 
result, the parties have been effectively deprived of their statutorily guaranteed 
xight to have a Hearing Examiner pass upon their proposed findings and con-" 


clusions addressed to the factual situation as it actually exists. 


SUMMARY OF ARGUMENT 


I. 


The comparative criterion of ownership participation in station opera-" — 
tion, or integration of ownership and management, was the most significant 
factor in the case. It was the stated basis for the Commission’ s preference 
of Flower over al] other applicants except Federal. But the preference was 
merely stated; it was not explained. The Commission's discussion of the 
‘applicants’ integration proposals was perfunctoryand unenlightening. Thus, 
the Commission said that it preferred Flower because of the broadcast ex-. 
perience of Larson and Auchincloss, but it did not explain how, or on what 
basis, Flower's proposed integration of Larson and Auchincloss into station 
management distinguished it from other applicants which also proposed owner- 
managers with broadcast experience. The Commission did not explain the 
process of reasoning by which it concluded that Larson's broadcast experience, 
which ended in 1959, was superior to that of another applicant's proposed 
owner-manager, who has current and continuing experience as a television 
station manager. Nor did it explain on what basis or for what reasons 
Flower's integrated stockholders were pxeferred to those of other applicants 
whose proposed owner-managers not only had broadcast experience but had 
gained that experience in Rochester. 


The Commission did not take note either of the similarities or of the 
differences in the applicants' integration proposals. It made no reference to 
the bases on which various applicants claimed preferences for integration, 
nor did it discuss their contentions with respect to Flowex's proposed integra~ 
tion. In fact, two of the applicants that had vigorously claimed preferences 
for integration were not even mentioned in the Commission's brief discussion 
of that factor, nor were any of the proposed owner-managers themselves men- 


tioned, except Larson and Auchincloss of Flower. 
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The Conmieson s failure to disclose the bases for its choice was a 
violation of the statutory requirement that it resolve all: issues and give. an i 
adequate statement of the reasoning by which it arrived at its decisic:.. De- 
cisions of the Supreme Court, this court, and other circuits have insisted on 
this a minimum requirement of fundamental fairness. Parties in an adminis- 
trative proceeding have a right to have theix applications and claims fairly 
considered and to know the basis on which the agency granted or denied them. 
In this case, the Commission's unenlightening discussion of integration de- 
‘prived the appellants of this right and forces them--and the couxt--to specu- 
late as to the basis for the Commission's conclusion on the most important 


x 


issue in the case. 


Il. : 

The issues duly designated for hearing directed that a comparison be 
made of the applicants’ program proposals. They further directed that the 
program proposals be considered and compared in the light of (1) Whethex 
there are particular types or classes of programs for which there is an un- 
fulfilled need in the area proposed to be served, and (2) The extent to which 
the program proposal of each applicant would meet such needs. 


The Commission refused to make any conclusions on these issues, 


holding that the differences in the various program proposals were minor 
and insignificant and that the inquiry into special needs had become moot 
with the dismissal of the RAETA application. The Commission was wrong 
on both counts. The program proposals of the applicants! are not identical. 
One applicant, for example, proposed 24-hour service. Moreover, the 
public's need for particular types ox classes of programs did not dissolve 
with the dismissal of RAETA's application. In fact, RAETA's evidence 
showed as much need for public affairs and discussion programs as for 


purely educational programs. 


Several applicants claimed preferences for their programming pro- 
posals and for their efforts to ascertain the public’ S programming needs. 
One applicant in particular claimed a preference for designing programming 
specifically responsive to existing unfulfilled needs, ascertained through a 
meticulous survey. It presented extensive evidence concerning the survey 
and the needs it disclosed. Other applicants also claimed preferences for 
their extensive surveys, and they also introduced evidence to support their 


claims. The Commission ignored this evidence and these claims and made 


no findings or conclusions respecting programming or needs. 


This was error. The Commission is not free to disregard duly 
designated issues or rea] and substantial differences among the contending 
applicants. Programming is the very essence of a television station's ser- 
vice, and differences in applicants’ programming proposals, and in their 


responsiveness to public needs, must be evaluated in the comparative process. 


I. 


The Commission" Ss S Policy Somers was the norm or standard which 
it declar ed applicable and which it purported to apply. ‘But, in fact, the Com- 


mission violated the Policy Statement in at least three important respects. 


First, in evaluating the applicants’ integration proposals, it gave more 
weight to broadcast experience than to local residence. This was completely 
contrary to clear and unambiguous provisions in the Policy Statement. Second, 
despite the Policy Statement's declaration that no consideration would be given 
to anything Jess than fulltime participation of stockholders in station operation, 
the Commission relied on the "some time" participation of some of Flowex's 
stockholders as a\basis for holding that local residence was not a significant 
factor in this case. This, too, was contrary to the Policy Statement. Finally, 


in an especially shocking departure from the, Policy Statement, the Commission 
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refused to give any weight to the "serious deficiency” in Flower's planning 


and preparation. 


The Policy Statement requires , applicants to aes 2 contacts with local 


civic groups before formulating their program proposals. It provides, in 
express terms, that a failure to do so "will be considexéd a serious deficiency, 


whether .or not the applicant is familiar with the area." (Emphasis added . ) 
Flower did not make any such contacts before formulating its program pro- 


posal, Instead, that proposal was drawn up by Larson anid Auchincloss in a 
Washington, D.C., law office three days before it was filed with the Com- 
mission. At the time, they knew nothing about Rochester, its needs, or its 
civic organizations. They did not know their fellow stockholdexs, and -they 
did not know each other. Flower indisputably deserved a comparative demerit 
for this performance, and it was a violation of the Policy Statement for. the Com- 


mission to refuse to take this "serious deficiency” into consideration. 


The Commission's power to change or revise the comparative criteria 
(which is, in any event, not an unlimited power) is not inissue. Whatisin | 
issue is whether the Commission can, without any justification or explanation 
whatsoever, declare a particular standard or norm or formula to be applicable-- 
and then depart from it. This court and other courts have made clear on 


numerous occasions that it may not do so. 


IV. 


The Commission failed to rule upon numerous contentions and proposals 
advanced by the parties. Federal, for example, never received even an 
acknowledgment of its commitment that it would, if the Commission requized it, 
dispose of its existing broadcast interests in the event of a grant of its tele- 


vision application. This was a matter of the most critical importance to. 


Federal, because the existence of Federal's other broadcast interests was 
the only reason why the Commission chose Flower over Federal. The Com- 
mission did take into consideration the post-hearing sales of broadcast sta- 
.tions by principals of other applicants, and it was arbitrary not to take into 


consideration Federal’'s commitment to do the same. 


The Commission also erred in failing to give weight to the acquisition 


of a broadcast interest by the leading principal of Flower. Diversification of 
- control of mass communications media is the most important of all the Com- 
mission's comparative criteria, and in a close case the Commission is not 

free to ignore other broadcast interests, however small they may be and how- 


ever distant they may be from the city in which new interests ate sought. 


The Commission has not dealt fairly with the fulltime proposal of RTI. 
The dismissal of RAETA's application Jeft RTI with only a part-time proposal. 
The Commission refused to permit RTI to amend its application until it issued 
its Decision, at which time it said that it was accepting RTI's amendment 
“without altering its comparative qualifications." This is, quite literally, 
meaningless. The Commission gave no indication that it had given RTI's 
fulltime proposal any real or substantial consideration. Moreover, if it had 
done so, it would have violated the rights of other applicants, who have never 
had an opportunity to test RTI's fulltime proposal in a hearing. 


There were, in addition, numerous other contentions of the parties 
which the Commission ignored. It paid no heed to the requests for further 
hearing, despite the staleness of the record and the many changes that had 
occurred since 1962, when the last evidence was taken. . Particularly arbitrary 
was its failure to acknowledge the uncontradicted showing that the television 
industry had changed so substantially since 1959 that Larson's pre-1959 broad- 
cast experience should, accordingly, be given little weight. Also, the Com- 


mission acted arbitrarily and without due regard to the public interest in 
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ignoring proposals that it use ‘its good offices to effect a merger ¢ or that it act 
as a mediator to resolve this long-pending case. 


V. 


The Hearing Examiner's Initial Decision did not apply the comparative 
criteria so as to produce a ranking of all of the applicants. Instead, the Ex- 
aminer merely compared the RAETA-RTI combination to all of the other ap- 
plications and concluded that it was superior. Asa result, the Initial De- 
cision lacks the most essential ingredients of a valid initial decision~-i.e., 
conclusions. It is, therefore, invalid and ineffective. This serious defect 

- was timely raised in the exceptions to the Initial Decision. ’ The defect: was 
jurisdictional and could not have been waived by the parties; and, in fact, it 


was not waived. 


Even if the Initial Decision were valid when rendered, it became invalid, 
ineffective, and meaningless when RAETA's application was dismissed. The 
disappearance of RAETA from the case rendered the Examiner's conclusions 


moot and changed the entire climate and context of the case. 


The absence of a valid and meaningful initial decision--i. e€., an initia] 
decision containing findings and conclusions and applying the comparative cri- 
teria to all applicants--deprived the parties of their statutorily guaranteed 
right to file exceptions. Moreover, they have also been deprived of their right 
to have proposed findings of fact and conclusions considered by a Hearing Ex- 
aminer, because the proposed findings and conclusions submitted in 1963 were 


addressed to a factual] situation that no longer exists. 


ee KK % 


For the reasons stated, the decision of the Commission must be reversed 


and the case remanded to the Commission for further proceedings in accordance 


with Jaw. 
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ARGUMENT | 


I. THE COMMISSION VIOLATED STATUTORY REQUIREMENTS AND 
LONG-ESTABLISHED PRINCIPLES OF FAIRNESS IN FAILING TO 
ARTICULATE ADEQUATE AND INTELLIGIBLE REASONS OR 
BASES FOR ITS CONCLUSIONS REGARDING THE APPLICANTS’ 
PROPOSED INTEGRATION OF OWNERSHIP AND MANAGEMENT 


There were substantial differences among the applicants with respect 


to integration of ownership and management. Correspondingly, the applicants 
had substantially different contentions with respect to integration. The Com- 
’ mission's Decision and its order denying petitions for reconsideration took 
virtually no note of the differences and gave little indication as to the bases 

’ on which the contentions were disposed of. Thus, while the Commission told 
appellants that they lost, it did not tell them why. It did not rule on their 
individual claims for preferences for their integration proposals, it did not 
explain or justify'its departure from established policy regarding integration, 
it did not deal with their specific contentions regarding Flower's proposed 
integration. 


Appellants were entitled to more; and so, for that matter, was this 
court. Appellants and the court were entitled to a decision that gives "a 
plain answer" to the parties’ contentions, Greensboro-High Point Airport 
Authority v. C.A.B., 97 U.S. App. D.C. 358, 362, 231 F.2d 517, 521 
(1956), and to Commission rulings that "make the basis of its action reason- . 
ably clear." Radio Station KFH Co. v. F.C.C., 101 U.S. App. D.C. 164, 
166, 247 F.2d 570, 572 (1957.) The Commission cannot brush them off with 
a decision that contains "no findings and no analysis ... to justify the choice 
made, no indication of the basis on which the Commission exercised its expert 
discretion." Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 
167 (1962.) The courts must reverse where "the Commission has not ade- 


quately explained its departure from prior norms and has not sufficiently 
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spelled out the legal basis. of its decision." Secretary of Agriculture vy. 
United States, 347 U.S. 645, 653 (1954. ) ee es 


The crucial part of the decision is {8, in which the majority awarded 
Flower a preference over all applicants except Federal in ithe all- important 
criterion of integration of owner ship and management. And the crucial part 
of 78 is the statement that Flower is preferred because of “the broad broad- 
_casting, and particularly television, experience of G. Bennett Larson, and 
.the somewhat lesser broadcast experience of Gordon Auchincloss, I. " But 

the parties and the court are left to speculate as to why Flower’ s integration 
proposal was regarded as superior to that of other applicants whose owner- 
managers also had broadcast experience. For example, the Commission's 
majority did not indicate the process by which they reached the conclusion 
that the broadcast experience of Larson and Auchincloss of Flower was 
preferred to that of Fraiberg, Fay and Driscoll of Citizens (or, for that 
matter, of Fraiberg alone), or of Forman of Star, or of Gr eene and Hanna 
of Community. Larson's broadcast experience dated back many years, but 
so did that of Fay, Greene and Hanna. Larson had managed a television sta- 
tion, but so had Fraiberg and Fay. Moreover , Fay and Greene had managed 
broadcast stations in Rochester. The Decision does not indicate how these 


differences- -and similarities--were evaluated. 


The parties have mecened no answer to contentions that were the very 
essence of their claims of superiority over Flower. On what basis, for ex- 
ample, did the Commission prefer Flower to Citizens, which proposed an 


owner-manager with a 20% stock interest (greater than that of Larson and 


Auchincloss combined) and with current, and continuing, television experi- 


ence, whereas Larson had been out of the field for eight years? On what 
basis did it prefer Flower to Star, whose principal figure, Forman, had both 
broadcast experience (including experience in Rochestex) and local residence? 


The Commission did not undertake to answer these contentions. Indeed, two 
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of the applicants that claimed a substantial preference over Flower fox 

integration, Citizens and Community, are not even mentioned in (8, which 
contains the entire discussion of integration. And no principals of any ap- 
plicant are mentioned in that discussion, except Larson and Auchincloss of 


Flower. 


Citizens made a par ticular point of contending that its integration pro- 
posal should be preferred to Flower" s because Fraiberg, now the manager of 
.WNEW-TV in New York City and formerly the manager of WITG(TV) in Wash- 
ington, D.C., has recent and current management experience, whereas Larson 
has been out of the field since 1959. Citizens urged this point at oral argument 
(T. 9943, 9949) and in its petition for reconsideration. One of its principal 
points in requesting reconsideration was that television had changed so sub- 
stantially during the eight years Larson has been out of it that the Commission 
should discount Larson's experience accordingly, especially as compared to 
the recent and continuing television experience of Citizens’ Fraiberg. Citizens 
asked the Commission to use its expertise or its power of official notice to take 
note of the changes in television that had occurred during Larson's absence 
from the field. Citizens detailed some of the changes that had occurred during 
that nine-year period--the scope and methods of audience research, audience 
composition, film buying, programming in "fringe-time” (from late afternoon 
to about 7:30 p.m. and after 11:00 p-m.); use of videotape; presentation of 
"specials"; ability of television to affect the news as well as to report it. 
Citizens contended that, "The needs and requirements of today's television 
industry would not be familiar to a pexson who has been out of it for over 8 
years." Citizens supported its contentions with an affidavit from one John G. 


Johnson, president, director and a stockholder of the corporate licensee of 


several broadcast stations, including WGHP-TV, Channel] 8, High Point, North 


’ Carolina. y Main’ s person for reconsidexation also contended that the Com- 
mission should reconsider the significance of Larson's pre- -1959 television 


experience in evaluating the parties integration proposals. | These conten- 


tions were not disputed, nor could they have been. ‘But the ordex denying 


petitions for reconsideration took no note of them. 


The order denying petitions for reconsideration also made-no refer- 
ence to Community's vigorous objections to the statement in the Decision 
(413) that Community’ Ss participating stockholders, like those of Flower, 

_lacked area familiarity. Community insisted that its proposed general man- 
ager, Greene, should not be regarded as Jacking area familiarity since he 
had been the 50% owner of WHAM and WHEM in Rochester from August 1956 
to April 1959, had participated in Rochester civic activities during this 
period, and had in fact been credited in the Decision with a “commendable” 
record of performance. The order denying petitions for reconsideration took 
no note of this, but merely xepeated what had already been said in the De- 
cision--that Community's participating stockholders, like those of Flower, 


"also lack area familiarity. 


The Commission's response to the comparative’ points urged in the 
petitions for reconsideration was summary and perfunctory. In the unusual 
‘cixcumstances of this case, this was highly prejudicial to appellants. Ex- 
cept for the oral argument on May 22, 1967, at which each applicant was 
allowed 20 minutes to presents its view of the comparative factors, the 


petitions for reconsideration were the only opportunity the applicants had to 


1/ The television market of Greensboro-Winston-Salem-High Point, North 
Carolina, ranks 47th in net weekly circulation. Rochester ranks 70th. 
The ranking of television markets by net weekly circulation, although 
done by the American Reseaxch Bureau, a private organization, has 
official status in the Commission's rules. See 47 C. F. R. §74.1107(a). 


_ address the Commission on the comparative situation as it existed after the 


dismissal of the RAETA application and the issuance of the Policy Statement . 
Their exceptions to the Initia] Decision and their briefs in support of excep- 
tions had been filed almost four years earlier, in an entirely different climate 
and context. But the Commission's brief order denying petitions for recon- 
sideration shed no more light than did the Decision itself on the bases for 
the Commission's choice of Flower, or on the process of reasoning by which 
it reached its ultimate conclusion in the case, or on its disposition of the 


axties' contentions. 
p 


The question on these appeals is not whether the Commission was 
right ox wrong in preferring Flower but whether it complied with legal-requixe = 
ments in doing so. Clearly, it did not comply with the plain statutory com- 
mand of 5 U.S.C. §557 (formerly Section 8(b) of the Administrative Procedure 
Act), which directs that, "All decisions ... shall include a statement of ... 
findings and conclusions, and the reasons therefor, on all material issues of 
fact, law, or discretion presented on the record...." The language of the 
Supreme Court in Burlington Truck Lines, Inc. vy. United States, 371 U.S. 
156 (1962), is applicable to the Commission in this caSe. In Burlington, the 
Court overturned a determination made by the Interstate Commerce Com- 
mission that it would respond to a particular need for service by certificating 
a new carrier rather than by issuing a cease and desist order to existing 
carriers. The Court said (371 U.S. 156, 167-168; emphasis added): 


%, expertise, the 


strength of modern government, can become a ‘monster which 
rules with no practical limits on its discretion.’ New York v. 
United States, 342 U.S. 882, 884 (dissenting opinion. ) ‘Con- — 
gress did not purport to transfer its legislative power to the- 
unbounded discretion of the regulatory ‘body. "Federal Com- 
munications Comm'n vy. RCA Communications, Inc. , 346 U. S.. 
86, 90. The Commission must exercise its discretion under | 
§207(a) the statutory provision authorizing a new certifica- 
tion] within the bounds expressed by the standard of ‘public. 
convenience and necessity. ' Compare id., at 91. And for the 
courts to determine whether the agency has done so, it must 
"disclose the basis of its order’ and ‘give Clear indication that 
it has exercised the discretion with which Congress has em- 
powered it. Phelps Dodge Corp. v. Labor Board, 313 U.S. 
177, 197. The agency must make findings that support its dé- 
cision, and those findings must be supported by substantial 
evidence. Interstate Commer ce Commission v.‘J-T Transport 
Co., 368 U.S. 81, 93; United States v. Carolina Carriers Corp., 
315 U.S. 475, 488-489; United States v. Chicago, M.,; St. P. & 
P. R. Co., 294U.S. 499, S11. Here the Commission made no 
findings specifically dixected to the choice between two vastly 
different xemedies with vastly d ly different ifferent consequences to the 
carriers and the public. Nor did it articulate any rational con- 
nection between the facts found and the choice made. |The Com- 
mission addressed itself neither to the possible shortcomings of 
§204 procedur es [authorizing a cease and desist order to the 
existing carriers], to the advantages of certification, nor to the 
serious objections to the latter. ..." 


This court has applied the same principles. For example, in Braniff 
Aixways, Inc. v. CAB, 1355-5: App. D.C. 132, 306 F.2d 739 (1962), it 


rever sed a decision of the Civil Aeronautics Board awarding a contested route 


to one of two aixlines. The court held that the full basis of such a decision 
must be spelled out, especially where the applicants have nearly equa] qualifi- 
cations. Compared to the Commission's expressions in the instant case, the 
CAB's statement of the reasons for its choice in Braniff was remarkably de- 
finite and specific. But it was not definite and specific enough to be legally 


sufficient. The court said that, "In this situation the couxt requires in the 


me of fairness that the Board! s decision adverse to Braniff be supported 


in a manner which enables the court-to review the correctness of the con- 
clusion reached on the basis of findings, as well as on the adequacy of the 
sco to support the findings." (113 U.S. App. D. Cc see: 306 F.2d 743.) 


This court has ruled t to the same effect in numerous ‘decisions involv- 
ing a variety of agencies and involving adjudication as well as rule making. 
See Commonwealth of Puerto Rico v. Federal Maritime Bd., 110 U.S. App. 
D.C. 17, 288 F.2d 419 (1961); Michigan Consolidated Gas Co. v. FPC, 108 
U.S. App. D.C. 409, 283 F.2d 204 (1960); Radio StationKFHCo. y. FCC, 
101 U.S. App. D.C. 164, 247 F.2d 570 (1957); Mississippi River Fuel Corp. 
k v. PC, 102 U. S. App. D.C. 238, 163 F.2d 433 (1957); Greensboro- “High _ 
“Point Airport Authority v. CAB, 97 U.S. App. D.C. 358, 231, F.2d 417 

(1956.) 


Although all of the above-cited cases were decided under the Ad- 
ministrative Procedure Act, the principle involved rests on a much broader 
basis than that staute alone. Indeed, one of the classic formulations of the 
principle was Justice Cardozo's statement in 1935, long before the Adminis- 
trative Procedure Act was passed, in United States v. Chicago, M. St. Pp. & 
P. R. Co., 294U.S. 499, 510- S11, in which an administrative determination 
was overturned even-though the Court was well av..re of plausible reasons 
that the agency could have given to support it: 


"The difficulty is that it [the Interstate Commerce Com- 
mission] has not said so with the simplicity and clearness 
through which a halting impression ripens into reasonable 
certitude. In the end we are left to spell out, .to argue, to 
choose between conflicting inferences. Something more 
precise is requisite in the quasi-juxisdictional findings of 
an administrative agency. Beaumont, S. L. & W. R. Co. 
v. United States, 282 U.S. 74, 86; Florida v. United States, 
282 U.S. 194, 215. We must know what a decision means 
before the duty becomes ours to say whether it is right or 
wrong. 


The Administrative Procedure Act was not involved either in this 

“court's decision in Spiegel v. P.U.C., 96 U.S. App.D.C. 307, 226 F.2d 
29 (1955), and Capital Transit Co. v. P.U:C., 93U.S. App. D.C. 194, 
213 F.2d 176 (1953), both of which emphasized that the couxt must have 

an adequate statement of the bases for the agency's action, and the reason- 
ing suppor ting that action, before it can perform its appellate function. 
‘Spiegel illustrates the point. It was a rate case in which the agency’ s find- 
ings could have supported either of two kinds of rate base. The court did 
not undertake to tell the agency what choice to make, but it insisted that 
- its choice be supported by an adequate statement of reasons: 


"We are not here expressing a judgment as to what - rate 
base the Commission should have adopted. That is not 
our function; we could not substitute our view on such a 
question--if we had reached a view--for that of the Com- 
mission.. .Nor are we saying that the Commission may 
not ultimately be able to justify its adoption of the orig- 
inal cost rate base, if it decides to adhere to that course. 
But we do say that the decision ‘of the Commission must 
be based on a ‘suitably complete statement’ of its rea- 
sons for its conclusions. 


"Concluding as we do, that the report and exten of the 
Commission do not reflect an adequate statement of its 
reasons for Sea the original cost rate base, we 
must reverse..." (226 F. 2d 33; citations omitted. ) 


These principles have also been consistently applied in other circuits. 

See for example, NLRB v. Tallahassee Coca-Cola Bc Bottling Co., Inc., 381 
F.2d 863 (Sth Cir. 1967); Austin v. Jackson, 353 F.2d 910 (4th Cir. 1965); 
Northeast Airlines, Inc. v. CAB, 331 F.2d 579 (1st Cir. 1964); Anglo-_ 
Canadian Shipping Co., Ltd. v. Federal Maritime Board, 310 F.2d 606 

(3rd Cir. 1962); In re United Corporation, 249 F.2d 168 (rd Cir. 1957.) 
Moreover, they have been applied by this couxt to comparative broadcast 
proceedings at the Federa] Communications Commission both before and 


after passage of the Administrative Procedure Act. Radio Station KFH v. 
: San eee 
| 


44, 


_F.C.C C0 U.S: App. D. C. 164, 247 F.2d 470 (1957); Saginaw Broad-. 
casting Co. v, F.C.C., 68 App. D. C. 282, 96 F.2d 554 (1938); Tri- 
State Broadcasting Co. ; » Inc. v. F.C. F.C.C., 68 App. D.C. 292, 96 F.2d 


564 (1938). 


Tested by these senenies. the Commission's decision in this case 


cannot stand. The Commission has said little more than that it preferred 
Flower's integration proposal to that of the other parties (except Federal); 
but it has not indicated the bases for that conclusion, nor has it disclosed 

the process of reasoning by which it was arrived at. Did the Commission 
really conclude that Larson's pre-1959 television experience was more 
impressive than Fraiberg's current and continuing experience?” And, if 

so, what consideration did it give to the changes in television that have 
occurred since 1959? In holding that Community was similar to Flower in 
that its integrated stockholders lacked area familiarity, what consideration 
did the Commission give to Greene's experience in Rochester in the period 
1956-1959? On what basis did the Commission prefer Flower to Star, whose 
proposed owner-manager had both broadcast experience and loca] residence? 
Having found that Federal was preferable to Flower because of its 100% in- 
tegration, just how did the Commission evaluate integration in quantitative 
terms from that point on, in view of the fact that Flower proposed to integrate 
stockholders owning only 18.33% of its stock while Main proposed 90%, Star 
37%, RTI 30%, Citizens 33% and Community 29%. In view of the fact that 
the Commission took into consideration the time to be spent by Flower's 
non-fulltime stockholders (in addition to the fulltime commitments of Larson 
and Auchincloss), on what basis did it prefer Flower to the other applicants 
that proposed to have a substantial percentage of their stockholders devote 
“some time" to the station? How did the Commission distinguish the "some 
time" proposal of Flower from that of Heritage, which proposed to have 60% 


of its ownership devote “some time” to the station, including one stockholder 
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who would devote a full 40- -hour week? And, why was Larson’ S$ no-risk con- 
tractual arrangement with Flower (under which he paid for a 20% stock in- 
terest with a guarantee of reimbursement if Flower loses) essentially dif- 
ferent from Genesee's contractual arrangement with its proposed general 


' Manager, who would work pursuant toa contract but without any stock 


intexest? Spi | 
These are not merely rhetorical questions. Ina very real sense, 


these questions are what the case was all about, at least insofar as integra- 
tion was concerned. The Commission's Decision did not begin to answer 
these questions. Indeed, it did not even recognize the existence of most of 
them. And the order denying petitions for reconsideration added nothing by 
the ritual recitation that "we have again reviewed our Decision in light of 
petitioner's present contentions and we are convinced that they have pre- 
sented no reason which warrants a departure from the findings and conclu- 


Sions contained in that Decision ." As the Third Circuit put it in In re United 
Corporation, 249 F.2d 168, 181 (3rd Cir. 1957), "A bare conclusion is in- 
sufficient even when prefaced by a statement that it was reached after care- 
ful consideration of all the evidence, as here." Or, as this court stated in 
Mississippi River Fuel Corp. v. FPC, 102 U.S. App. D.C. 238, 163 F.2d 
433, 451 (1957), "The Commission cannot, and we do not understand it to 
claim it can, shield arbitrariness by averments of its own infallibility, by 
technical expressions, or by failure to state adequate reasons for its conclu- 
sions." What this court said in Greensboro-High Point Aixpoxt Authority v. 
CAB, 97 U.S. App. D.C. 358, 362-63, 231 F.2d 517, Soe “2 (1956), is ap- 


plicable to each of the appellants in this case: 


“Despite these considerations, the fact remains that 
Greensboro has not received a plain answer to its 
charge of discrimination. We think it is entitled to 
one. The issue was flatly raised, and was relevant 
to the Board's ultimate determination as to what the 


public convenience and necessity requixed. The Board’ Ss 
failure to supply an answer was not harmless error, but 
prejudiced Greensboro's position in its efforts to obtain 
judicial'‘xreview. We think the Board should now make 
appropriate findings of fact on the issue, and state ‘the 
reasons or basis" for its conclusion." 

‘Appellants do not suggest to this court that it substitute its judgment 
for that of the Commission; they do urge the court to require the Commission 
to support and explain its judgment in the manner required by law. Appellants 
do not suggest that all of the contentions noted herein should have prevailed 
below; they do urge that none of them should have been ignored below. Ap- 
pellants recognize that it is not the function of the court to make a compara- 
tive evaluation of the applicants; but they respectfully submit that it is the 
function of the court to require the Commission to comply with the Adminis- 
trative Procedure Act and to act with fundamental fairness. In this case, as 
in the other cases cited herein, the administrative action must be reversed 
and the case remanded for further proceedings in accordance with law. 


Il. THE COMMISSION VIOLAT ED THE RIGHTS OF APPLICANTS AND 
ACTED CONTRARY TO THE PUBLIC INTE REST IN FAILING TO 
RESOLVE DESIGNATED ISSUES CONCERNING THE PROGRAM- 
MING NEEDS OF THE PUBLIC AND THE PROGRAMMING 
PROPOSALS OF THE PARTIES 


The Commission is directed by 5 U.S.C. §557 to resolve “all the 
thaterial issues of fact, law, or discretion presented on the record." More- 


over, when mutually exclusive applications are under consideration, the Com-: 


mission is required as a matter of fundamental fairness and administrative 


due process to take into consideration all material differences between the 
parties and to resolve their claims for preferences in the comparative 
evaluation. See Johnston Broadcasting Co. v. EECE, 85 U.S. App. D.C. 40, 
175 F.2d 351 (1949. ) 


The Commission violated these requirements in many respects, not, 
least by refusing to take into consideration evidence that had been presented 
and contentions that had been made under. subsections (c) and (a) of the 
standard comparative issue relating to programming and the needs of the 
public. As pointed out at pages 4-5, supra, in April of 1962, shortly 
after thé applications were designated for hearing, the Commission enlarged 
the standard comparative issue. As originally designated, that issue con- 
tained subsection (c), which called for a comparison among the applicants 


in the light of rine 


"(c) The programming service proposed in each of the 
above-captioned applications.” 


As enlarged, the issue also contained subsection (d), which went further and 
called for a comparison among the applicants in the light of 


"“(d) The programming service proposed in each of the 
applications considered in the light of the following factors: 


(1) Whether there are particular types or classes 
of programs for which there is an unfulfilled need 
in the area proposed to be served. 


(2) The extent to which the program proposal of 
each applicant would meet such needs." 


In its Decision of August 3, 1967, the Commission held that in the area 
of programming, as in the area of preparation and planning, no applicant was 
entitled to a preference over any of the others. (Decision, q9.) With specific 
reference to programming, the Commission said (Decision, 3): 


“From our consideration of the record in this proceed- 
ing, we are persuaded that each of the applicants has 
met its obligations in this respect and that variations 
in the respective program proposals are merely minor 
differences in the proportions of time aJlocated for 
varying types of programs. As we stated in the Policy 
Statement, such ordinary differences in judgment will 
_ not be compaxed in the hearing process when cach of 
the applicants, as here, has demonstrated that it is able 
to carry out its proposal." | 
: | 


. 
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The Commission's statement that the variations in the applicants" 


program proposals were "merely differences in the proportions of time _ 
allocated for varying types of programs” was nothing more than a bare con- 
clusion totally unsupported by any specific factual findings or evaluation of 
the applicants’ program proposals. It is patently insufficient to meet the 
requirements of procedural due process. S.E. e. v. Chenery Corp. , 332 
U.S. 194 (1947.) Moreover, it was factually wrong and unsupported by 
substantial evidence. Star, for example, had consistently claimed a prefer- 
ence for its proposal to present a 24-hour television service, whereas 
Flower and the other applicants proposed to sign off at or around midnight 
or 1:00a.m. The Examiner noted this but concluded that "no preference is 
awarded since the operating schedule of each of the applicants is adequate." 
(.D., Concl. 55.) Although Flower did not--since it could not--claim a 
preference for its programming or its preparation and planning, /) several 
other applicants did. Heritage claimed a preference for proposing substan- 
tially more live (i.e., locally originated) programming than any other ap- 
plicant. Federal claimed a preference for proposing less commercial pro- 
gramming (and more network programming) than other applicants. The 
Examiner took note of these differences in her Initial Decision, but she con- 
cluded that none of these commercial applicants was entitled to a program- 
ming preference over the RAETA-RTI combination. (Ibid.) She did not, 
however, compare the programming proposals of these applicants, as among 
themselves. The Commission, for its part, did not even take note of any of 

‘ these differences, either in its Decision or in its order denying petitions for 
reconsideration. 


1/ For a discussion of the inadequacy of Flower's preparation and planning, 
see pp. 61-68, infra. 


The Commission's sole reference to subsection (d) of the standard _ 


comparative issue was to dismiss itas moot. The reierence came ina 
footnote to the above-quoted language in §3 of the Decision. It was as 
follows (Decision, 93, fn. 2): 


"Because of RAETA's specialized programming’ proposal, 
the standard comparative issue in this proceeding was 
enlarged to determine whether there were particular 

types or classes of programs for which there was an unful- 
filled need in the Rochester area and the extent to which 
that need would be met by each applicant, FCC 62-385, 
released April 13, 1962. Since, as noted above, RAETA's 
applications has been dismissed and Station WXXI has com- 
menced operation, the evidentiary showings submitted with 
respect to RAETA's specialized proposal are now moot. a 


But RAETA was not the only applicant to submit evidence and claim a 
preference under subsection (a) Star, Genesee, Citizens, Community, and 
Federal all stressed theix surveys of community and area needs and claimed 
a preference in that regard over other applicants, and specifically over 
Flower. Their contentions respecting planning and programming were re- 
newed in the ora] argument on May 22, 1967, and in petitions for reconsidera- 
tion. : ae | 


Star in particular assexted throughout the proceeding--to the Examiner, 
to the Commission on exceptions and brief, and to the Commission on both 
- : 1 
oral arguments--that it was entitled to a preference under subsection (a).2/ 


Stax introduced comprehensive and detailed evidence showing the exact 


1/ This consolidated brief must, perforce, contain numerous references to 
- contentions made below by only one of the appellants, or by only some of 

them. Appellants do not necessarily contend that all of these contentions 
should have prevailed below; they axe not urging the court to substitute 
its judgment for that of the Commission. Appellants do contend, how- 
ever, that the Commission had an obligation to consider all contentions 
and to weigh all points of diffexence and that its failure to do so was 
reversible error. 


50. 


manner in 1 which its survey was conducted, the. needs i it deduced from the 
survey, and the programining proposals it formulated to meet those needs. 
Star showed, for example, that it had surveyed the entire nine- county area 
officially designated as the Rochester Economic Region, had broken down 
community and. area activities into 18 separate categories (industr y and 
Commerce, Labor, Cultural Resources, etc.), and had conducted detailed 
interviews with community leaders throughout the area about their organiza- 

- tions’ programming needs and resources. Star’s evidence further showed 
that it had carefully developed a program proposal especially designed to 
meet the needs it had previously determined. 


The basic thrust of Star's case was that its evidence showed the 
existence of unmet needs in three significant categories and that its program 
proposal would meet those needs better than that of any other applicant. Star 
claimed, fixst, that there was a need for 24-hour programming and that the 
need was particularly acute in the outlying counties which, it claimed, Flower 
and some other applicants had largely ignored in their program planning. 
Star also claimed that there was a need for a comprehensive and independent 
news service; and it claimed that its proposals to meet this need were super ior 
to those of any other applicant, including Flower. Star also claimed that 
there was an extraordinary need for information and discussion programs, 
including numerous programs expressing editorial opinions and disseminating 
the diffexent or contrary opinions of others. Here, too, Star CESS that its 
proposals entitled it to a substantial BOISE eS: 


“In its appeal to the Commission from the Examiner's Initial Decision, 
Star devoted the bulk of its exceptions and brief to its claim for a preference 
for ascertaining unmet needs and devising programming to respond specifically 


to those needs. Stax claimed that, "No other applicant has so well assayed 


the service area's needs or proposed a service so well designed to mect them." 


("Brief in Support of Exceptions of Star Television, Inc. = p. 19 .) More- 


over, Star claimed expressly that it was: entitled toa preference over Flower 
in this respect. (a. » pp. 20-21.) The following quotation gives the purport . 
and flavor of Star's contentions (id. , p. 21): 


"Star (and some of the other applicants, to be sure) 

must be given a strong preference vis a vis Flower City 

in the area of ascertaining needs and preparing a pro- ~ 

posal to meet them. The fact is that Flower City’s basic 

programming (as distinguished from detailed content of 

specific program titles) was thrown together without any 

effort to ascertain the local needs the proposal purports 

to meet. The proposal made is one which is équally-- 

even more--suitable to meet the needs in Denver, New 

York City or Hollywood than it is to meet those in 

Rochester." S| 

This claim of aeelenonee was made in April of 1964, before the 

issuance of the Policy Statement and while RAETA was still in the case. How- 
ever, Star renewed it at the second ora] argument on May 22, 1967. The 
order calling for that oral argument stated that its purpose was to permit 
the parties “to address themselves to the remaining issues in this proceed- 
ing." (FCC 67-518 .) No indication was given in the oxder that subsections 
(c) and (a) of the standard comparative issue would be regarded as no longer 
in the case. At the oral argument that followed that order, Star's counsel, 
far from regarding planning and programming as out of the case, asserted 
that “the most important element to be weighed by the Commission is the 
area of ascertaining needs and of proposing programs to meet these needs." 
(T. 9890-91.) The principal thrust of his oral argument was the contention 
that there were crucial differences among the applicants with respect to as- 
certaining needs and proposing programming to meet those needs, and that 
Star was entitled to a decisive preference over all other applicants in those 


areas of comparison. (T. 9890-93, 9896, 9969-73.) 


‘At the May 22, 1967, oral] argument, and Jater in 1 petitions for re- 
consideration, other applicants also claimed a preference for preparation 
and planning and for programming. See, for example, the argument of 
Genesee's counsel at T. 9883 and of Citizens" counsel at T. 9949-51. The 
Commission did not resolve these claims, nor did’ it make any conclusions _ 
under subsections (c) and (d). It merely held, without explanation and with- 

* out findings, that there were no significant differences among the applicants © 
With respect to subsection (c) (programming) and that subsection (a) (special 
needs) had been rendered moot by the dismissal of RAETA‘s application. 


Although Star did not petition for reconsideration (but, instead, ap- 

' pealed directly to this court), other parties did file petitions for reconSidera- 
tion asserting pxeferences in the areas of planning and programming and 
asserting also that Flower's failure to make any survey of area needs before 
preparing its program proposal should have been treated as "a serious de- 
ficiency" , as required by the Policy Statement. sl! Community, for example, 
captioned a six-page segment of its petition for reconsideration as follows: 
"The Commission's Refusal to Consider Substantial Evidence of Record Show- 
ing the Serious Deficiency in Flower’s Ascertainment of the Area's Needs and 
Intexests was Squarely in Conflict with its Policy Statement on Comparative 
Criteria and was an Arbitrary and Capricious Rejection of a Lawfully Neces- 
sary Factor in Comparative Evaluations." (Community's “Petition for Recon- 
sideration and for Other Relief", p. 19.) Citizens also raised the matter 
expressly in its petition for reconsideration, captioning its argument, "The 

_ Commission was in error in failing to consider preparation and planning a 
factor of decisional significance and in failing to award a preference to 
Citizens because of its superiority in this factor." (Citizens' “Petition for 
Reconsideration and Rehearing”, p. 22.) 


l/ Seep. 61, infra. 


| 

In its order denying petitions for reconsideration, the Commission 

~ made.no reference to these (and other) contentions regarding programming, 

‘preparation and planning. Nor did it refer at all to Flower" s failure to 
survey area needs. Subsections (c) and (d) of the standard comparative 
issue were again ignored entirely. | 


In failing to resolve issues that had been duly designated for hearing, 


and in failing to take into consideration significant differences amozg the 
parties’ program proposals and their efforts to ascertain the public's pro- 
gram needs, the Commission not only seriously prejudiced those parties 
that claimed comparative preferences for programming and planning; it 

* also abandoned its own obligations to the public interest. -Nearly 20 years 
ago this court stressed that in comparative proceedings, the relative merits 
of program proposals are an important, even vital, factor of measurement 
in the public interest. Plains Radio Broadcasting Co. v. ECC, , 85 U.S. App. 
D.C. 48, 175 F.2d 359 (1949). In fact, the Plains case involved a virtually 
identical situation where the Commission, as here, in purportedly comparing 
various program proposals failed to make any findings wha autsoever upon 
what the respective program pr oposals actually contained. The court re- 
versed and remanded the proceeding to the Commission with specific in- 


structions to make findings on the respective program proposals. 


Equally important, the Commission's holding that evidentiary showings 
under the “unfulfilled programming needs" issue were rendered moot in view 
of the dismissal of RAETA's application is also completely untenable. The 
Commission, in effect, is saying that this designated comparative issue was 
added solely for RAETA's benefit and that when RAETA withdrew from the 
proceeding, the issue had no legal force or effect. But public needs for 


particular "types or classes of programs" (to use the language of subsection 


(@)) did not dissolve with the dismissal of RAETA's application. RAETA‘s : 
own evidence under subsection (a) showed needs for public affairs and dis- _ 
cussion programs as well as for strictly educational programs. If, as Star 
and other applicants contended, there were unmet public needs, then the 
Commission had an obligation to the public to consider proposals to meet _ 
those néeds. Moreover, the applicants themselves have rights that the 
Commission was not free toignore. Surely, there can be no serious ques- 
tion that once a particular comparative issue has been included in a proceed- 
ing, the Commission must evaluate and make specific findings upon eviden- 
tiary showings made by competing applicants directed to that issue. Under 

. 9 U.S.C. 8557, the Commission is plainly required to make findings and 
conclusions on all the material, factual and legal issies presented. Minnea- 
polis & St. Louis Ry. Co. v. United States, 361 U.S. 173 (1959.) Material 
differences between applicants on a particular comparative issue cannot be 
brushed aside and ignored as the Commission has done here. Johnston 
Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 175 F.2d 351 (1949.) 


Il. THE COMMISSION"S DEPARTURES FROM CLEAR AND UNAM- 
BIGUOUS PROVISIONS OF THE POLICY STATEMENT, THE ; 
NORM WHICH IT HAD DECLARED APPLICABLE AND WHICH IT 
PURPORTED TO APPLY, WERE ARBITRARY AND CAPRICIOUS, 
UNEXPLAINED;. AND UNJUSTIFIED 


The Policy Statement declared that it would apply to all pending cases. 


The Decision in the instant case does purport to apply it But, in fact, it de- 
paxts from it substantially and drastically. It does so by holding that broad- 
cast experience weighs more heavily than local residence’as a sub-factor 
under the integration criterion. The Policy Statement had held just the op- 
posite. The Commission also violated the Policy Statement by permitting 
Flower to benefit from the proposed participation of stockholders who would 


devote less than fulltime to station operation. Finally, amd most sig- 
I 


nificant of all, the Commission violated the Policy Statement in failing to 
penalize Flower for its wholly inadequate preparation and planning. — 


A. The Commission Violated the Policy Statement by | 


Assigning More Weight to Broadcast Experience 
than to Local Residence 


The Commission acknowledged that Flower's proposed integration 
was inferior to that of RTI, Star, Main, and Federal in that each of them 
proposed owner-managers who were residents of Rochester while Larson 
and Auchincloss of Flower were non-residents. (Decision , {8.) Nevexthe- 
less, Flower was preferred, despite the Policy Statement's clear provision 
that in evaluating integration, broadcast experience is "not So significant 
as local residence" and "will be deemed of minor significance." 

The Policy Statement reflected innumerable Commission decisions 
in emphasizing the importance of ownership participation in management as 
a comparative factor. But it went further and resolved in express terms the 
choice that would be made when Applicant A proposed an ownexr-manager 
who had not resided in the community but had gained broadcast experience 
elsewhere and Applicant B proposed an ownexr-manager who was a local 

_resident but lacked broadcast experience. When it issued the Policy State- 
ment, the Commission had no doubt at all about the choice. It opted clearly 
and unambiguously for local residence over broadcast experience. 

In awarding Rochester Channel 13 to Flower, and in basing that award 
primarily on the proposed integration of Larson and Auchincloss, the 
Commission indisputably departed from the clear provisions of the Policy 
Statement. The award in the instant case holds, in effect, that broadcast 
experience is more important to integration than local ownership, the very 


opposite of the clearcut, unequivocal] declaration in the Policy Statement. 


It is true, of course, that Larson and ‘Auchincloss propose to become local 
residents if Flower’s application is ultimately granted. But the Policy State- 
‘ment dealt with that’ consideration also. It declared that, “Proposed future 
local residence (which is ex <pected to accompany meaningful participation) 
will also be accorded less weight than present residence of several years' 
" duration ee 


“Attributes of participating owners, such as their 
experience and local residence, will also be con- 
sidered in weighing integration of ownership and 
management. While ... integration of owner ship 
and management is important per se, its value is 
increased if the participating owners are local 
residents and if they have experience in the field. 
Participation in station affairs on the basis described 
above by a local resident indicates a likelihood of 
continuing knowledge of changing local interests and 


needs. 7/ Previous broadcast experience, while not 


SO Significant as local residence, also has some value 


OS 
when put to use through integration of ownership and 


Management. 


“Past paxticipation in civic affairs will be considered 
as part of a participating owner's local residence back- 
ground, as will any other local activities indicating a 
knowledge of and interest in the welfare of the com- 
munity. Mere diversity of business interests will not 
be considered. Generally speaking, residence in the 
principal community to be served will be of p primary 
importance, closely followed by residence outside the 
community, but within the proposed service area. 
Proposed future local residence (which is expected to 
accompany meaningful participation) will also be 
accorded less weight than present residence of several 
years' duration. 


“Previous broadcasting experience includes activity 
which would not qualify as a past broadcast record, 
.i,e., where there was no ownership responsibility 


"7/ Ofcourse, fulltime participation is also neces- 
sarily accompanied by residence in the area." 
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- for’a station's performance. Since emphasis upon 

“this element could discourage qualified newcomers 
to broadcasting, and since experience generally 
confers only an initial advantage, 8/ it will be deemed 
of minor Significance. It may be examined qualitatively, 
upon an offer of proof of particularly poor or good pre- 
vious accomplishment." (Emphasis added.) 


"8/ Lack of experience, unlike a high concentration of 
control, is remediable. See Sunbeam Television 
Corp. v. Federal Communications Commission, 

100 U.S. App. D.C. 82, 243 F.2d 26[15 R.R. 2001.]" 

There is no basis in the Decision ox in the order denying petitions for 
reconsideration for assuming that the Commission intended its actions in this 
case to constitute a revocation or abandonment of the Policy Statement. To the 
contrary, the Decision cites the Policy Statement and purports to apply it. More- 
over, while it is conceivable that the award of a prefexence to Flower over Main 
and RTI might reflect a flat rejection of the Policy Statement's provisions that 
local ownership is more significant than broadcast experience in evaluating 
integration, that speculation would not explain the prefexence for Flower over 
Star, whose integrated stockholder, Forman, had both local residence and 
broadcast experience. The Commission's treatment of integration stands, 
therefore, as an unexplained departure from the clear and unambiguous pro- 


visions of the Policy Statement. 


B. The Commission Violated the Policy Statement by Considering - 
the Participation of Stockholders Who Would Devote Less than 
Fulltime to Station Operation | 


The Policy Statement was equally explicit in holding that no credit would 


be given for the paxticipation of anyone “who will not devote the station substan- 


tial amounts of time on a daily basis," although a slight credit, one of minor 


_ Significance, would be given for the local residence of those “who will devote 


some time to station affairs." y 


c It is by no means clear whether or not the Comoe credited 


Flower-with the paxticipatio nm of those stockholders who would devote 

Some time, but not fulltime, to station affairs. 8 of the Decision is, 

to say the least, ambiguous and confusing on the point. However, the 
majority clearly relied on "some time" participation to some extent, for 

it used it as the basis for concluding that "in this particular case" the 
absence of past local residence by Flower's participating owner- ‘Managers 
is not significant. The stated justification for this was that "the vast 
majority of Flower's stock is held by persons. with area familiarity and 

--. the great majority of its stock is also held by persons who will devote 
some time to the operation of the station. " This was followed, -however, 

by the concession that this was "also true of most of the other applicants." 
In fact, @s shown in the summaries on pages 21-26, Supra, the great 
majority of the stock of all applicants is locally owned. Moreover, it is 
true of at least five of the applicants with whom Flowex was being com- 
pared--Star, Community, Heritage, Citizens, and RTI--that the great 
Majority of their stock was held by persons who will devote some time to 
Station operation. But the only conclusion the Commission drew from these 
facts related to Flower alone. This does not begin to explain, of course, 
the basis on which Flower was preferred to other applicants -- for example, - 
to Citizens and Comrhunity, which also proposed experienced non-resident 
owner-managers who would work with local stockholders owning a majority 
of the corporation's stock and were pledged to devote some time to the station. 


Nor is this part of the Decision adequately explained by the pen- 
ultimate sentence of 8, in which the Commission's majority said that, "in 
addition, as we noted in the Policy Statement, persons participating fulltime 
in station operation by definition become Jocal residents." For this was 


true also of the managers proposed by the other applicants, and the Decision 


~ gave no indication as to how this provided a basis fox preferring Flower. 
Moreover, this xeference is obviously to footnote 7 in the Policy Statement, 
which appears in context in the quotation on page 57, supra. ‘The context, 
as the full quotation makes clear, is that broadcast experience weighs less 
heavily as a sub-factor of integration than does local residence. The 
Policy Statement dealt expressly with future local residence, saying that 
“Proposed future local residence (which is expected to accompany mean- 
ingful participation) will also be accorded less weight than pheser resi- 
dence of several years‘ duration." In short, the Commission did not 
make clear how the fact that Larson and Auchincloss would become local 


residents provided a basis for preferring Flower, or for distinguishing 


its integration proposal from that of other applicants, or for squaring the 


preference for Flower ee the Policy Statement. 


Thus, whether or not the majority credited Flower with the pro- 
posed participation of stockholders who would devote “some time™ to the 
station, it clearly used Flower's "some time” proposals as a basis for 
Flower's preference over other applicants on the integ ration factor. This 
was a repudiation of the Policy Statement, as was the conclusion to which 
it led--i.e., that “in this particular case" lack of local residence is not 
significant. In what case, then, would it be important? Certainly the 
Policy State Statement, with its fully articulated preference for local ownérship 
ovex broadcast experience and its strictures against giving consideration 
to participation on anything less than a fulltime basis , precludes using 
“some time™ participation as a premise for downgrading the comparative 

ce il 


importance of local residence. 


C. The Commission Violated the Policy Statement by Failing 


to Penalize Flower for its Totally Inadequate Preparation 
and Planning 


The gross arbitrariness of the Commission's decision is nowhere . 


better illustrated than in its failure to assess a substantial demerit 
against Flower for inadequate planning and preparation. Other parties 
repeatedly and consistently contended--in proposed findings and con- 
clusions filed with the Examiner, in briefs and exceptions filed with the 
Commission after the Initial Decision, in the course of oral argument, 
and in petitions for reconsideration filed after the Decision--that Flower's 
‘preparation and planning had been seriously deficient. After the release 
of the Policy Statement, this contention was based on the following pro- 
vision of that document: 


"The basic elements of an adequate service have been 
set forth in our July 27, 1960 "Report and Statement 

of Policy Re: Commission en banc Programming 
Inquiry," 25 FR 7291, 20 Pike & Fischer RR 1901, and 
need not be repeated here. And the applicant has the 
responsibility for a reasonable knowledge of the com- 
munity and area, based on surveys or background, 
which will show that the program proposals are de- 
Signed to meet the needs and interests of the public in 
that area. See Henry v. Federal Communications 
Commission, 112 US App 257, 302 F2d 191 [23 RR 
- 2016], cert. den. 371 US 821. Contacts with local civic 
and other groups and individuals are also an im portant 
means of formulating proposals to meet an area's 
needs and interests. Failuze to make them will be con- 
Sidered a serious deficiency, whether or not the 
applicant is familiar with the area.” (Emphasis added) 


There was in the record an abundance of uncontradicted evidence 
to support the contentions of other applicants that the Commission should 
have treated Flower's program planning and preparation as "a serious 


deficiency." The Examiner made extensive findings on the matter 
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D:;, §209- 11), to which Flower took no exception. The facts, as 
established in the transcript and in the forma] findings of fact were as 


follows: 


Flower's application was filed on Septembex 21, 1961. The 

proposed program schedule contained in the application had 

been prepared by Auchincloss and Larson three days earlier, — 

on September 19, 1961, during an eight to ten-hour session 
_in the Washington, D. C., law offices of Flower's counsel. 

(I.D., 9210) Larson and Auchincloss had not met each 

other prior to September 19, 1961, nor was either of them 
familiar with Rochester on that date. (I:D. 4211) | 
No program contacts with persons outside the corporation 
were made by or on behalf of Flower prior to the filing of 
its application on September 21, 1961. (1.D., §210) A 
nu:nber of program contacts were made with Rochester 
civic organizations after the original filing, mostly in the 
two-week period of October 3-17, 1961. (I1.D., 9212) 
Flower's proposed program schedule was amended in minor 
respects on October 31, 1967. (I.D., 4214-16) | 


On September 18, 1961, the day before he met Auchincloss 
in Washington, Larson had gone to Rochester to meet with 
Haxper Sibley, Jr., and two other Flower stockholders. 
Laxson had never been in Rochester before, except in 
transit. (.D. , 4211) He and Sibley came together at the 
suggestion of Flowex's Washington, D. C., attorneys, who 
suggested Larson to Sibley as a possible general] manager. 


(T. 2458, 2554-55) Sibley and his assocjates were particu- 


larly interested in someone who would make a financial 
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investment in the corporation, and Larson was willing to 
doso. (T.. 2458, 2464) Flower contracted with Larson, 
however, that if its application is denied, Larson will be 
reimbursed for whatever amount he has invested in its 
Stock. (I.D., 99, fn. 6) 


Sibley had learned about the availability of the television 


channel in early August, when it was mentioned to him by 
Leonard Goldenson, chairman of the board of the American 
Broadcasting Company, following a meeting of the board 

‘of Western Union, of which they were both directors. 

(T. 2444-45) Sibley discussed the matter with Auchincloss, 
his brother-in-law,- who lived and worked in the New York 
City area. (T. 2267, 2448, 2450-51, 2468-69) Auchincloss 
did some work on a program schedule during the last week 
in August in the form of "just ideas and talk" (1.D., (210), 
but he did not actually prepare a draft of a prograin schedule 
until September 19, when he met Larson in Washington. 


(T. 2310) 


As noted, Auchincloss and Larson had not previously met 

each other, nor was either of them familiar with Rochester 

at the time, nor had any program contacts yet been made 
with Rochester civic groups and organizations. (I.D., 4210-11) 
In fact, neither Larson nor Auchincloss had yet met even 

@ majority of Flower's 31 stockholders. Larson had met 

three the previous day, and Auchincloss had met nine or 

eleven of them. (I.D., 9211) 


On September 20, 1961, the day aftex his meeting with 


Auchincloss in Washington, Larson returned to Rochester : 
and presented the completed program schedule to a meet- 
ing of Flower's stockholders, which lasted about two 
hours. It was approved substantially as presented; and 

the next day, September 21, 1961, Flower's application 
was filed with the Commission. (.D., 9210) 


At every stage of the case, other parties contended that Flower 


should be assessed a substantial demerit in the comparative evaluation 

ecause of this patently inadequate planning and preparation. For ex- 
ample, in its April 1964 brief appealing to the Commission from the 
Examiner's Initial Decision, Star asserted that Flower" Ss basic pro- 
gramming 


"was thrown together without any effort to as-_ 
certain the local needs the proposal purports to 
meet. The proposal made is one which is 
equally--even more--suitable to meet the needs 
in Denver, New York City, or Hollywood than it 
is to meet those in Rochester." (Brief in Support 
of Exceptions of Star Television, Inc. , a 27, 
1964, p. 21.) 


Flower's deficiencies in this regard were also pointed out at the oxal argu- 
ment on May 22, 1967. (See, for example, T. 9881, 9896, 9950-51.) 
The matter was also raised in petitions for reconsideration filed after the 
Decision. Community's petition, for example, asserted as follows 
("Petition for Reconsideration and Other Relief," p. 25): 
"The issue thus presented by the evidence of record 
on this matter is not simply one as to whether Flowex's 
efforts to ascertain area needs and interests were com- 
paratively inferior or superior to those of other appli- 


cants. 15/ The issue, instead, is whether 
Flower's efforts met the minimum test 
enunciated in the Commission's Policy on 
Programming (20 RR 1901), its Policy State- 


ment on Comparative Hearings (5 RR 2d 1901), 


and Section IV-B of the’application form. Plainly,” 

it did not and, for this reason, Flower must be 

heavily demerited on the factor of ascertainment 
. Of area needs and interests." 


"15/ \That they were inferior to Community's and, 
indeed, to those of at least two other present 
applicants (Genesee and Star) is plain from the 
Examiner's findings (See Community Exception 
F-2, paras. 42-47, pp. 107-110)." 

Neither these contentions nor the specific evidence and findings 
showing Flower's “serious deficiency" were ever mentioned by the 
Commission. Its Decision merely asserted, in ¥3, that all applicants 
had met their obligations under the Policy Statement. The provision in 
the Policy Statement that a failure to make contacts with civic organizations 
as a means of formulating proposals would be.considered "a serious de- 


ficiency" was not referred to. 
y 


The Commission has long requixed that broadcast applicants 
‘prepare their programm proposals in response to ascertained community 
needs. And this court has upheld the Commission's public interest judg- 
ment. In 1960, in its "Report and Statement of Policy Re: Commission 
en banc Programming Inquiry," 20 R.R. 1901, the Commission noted 
that station opexation required of a broadcaster a "diligent, positive and 
continuing effort to discover and fulfill the tastes, needs and desixes of 


his community or service area." It said that his obligations “will not be 


served by pre-planned program format submissions" but only by 


“documented program submissions prepared as 2 result of ‘assiduous 


planning and consultation" with community leaders and the listening or 
i. | 


viewing public: in the area to be served. 


In 1961, in the case of Suburban eee 20 R. R. 951, the 
Commission denied an unopposed application for a first FM station in 
Elizabeth, New Jersey, because of the applicant's failure to show that 
the program proposal had been designed to respond to ascertained 
community needs. "Communities may differ," the Commission said, 
“and so may their needs; an applicant has the responsibility of ascer- 
taining his community's needs and of programming to meet those needs." 
(20 R.R. 962a.) On appeal, this court affirmed, holding that the 
Commission does have the authority to “require that an applicant 
demonstrate an earnest interest in serving a local community by evi- 
dencing a familiarity with its particular needs and an effort to meet 
them." Henry v. FCC, 112U.S. App. D.G. 257, 260, 302 F.2d 191, 
194 (1962), cert. denied 371 U.S. 821. 


On May 13, 1965, in its remand order in the instant case, the 
Commission reiterated its insistence that program proposals be for- 
mulated in response to ascertained needs. It also indicated, in express 
terms, that planning’and preparation would be one of the comparative 
criteria considered in the case. Then, in July of 1965, the Commission 
issued the Policy Statement, declaring expressly that an applicant's 
failure to make contacts with local civic organizations “will be considered 
a serious deficiency, whether or not the applicant is familiar with the 
area." Significantly, the Policy Statement provided that such contacts 
must be made before the program schedule is prepared. It requires, 
in fact, that such contacts be used "as an important means of formulating 


proposals to meet an area's needs and interests." Post- application 
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. 


contacts, such as Flower made in October 1961, a month after its _ 


application was filed, cannot satisfy the clear requirements of the 
Policy Statement. : 


Prior to the Policy Statement--for example, in Community Tele- 
casting Corp., 24 R.R. 1 (1962), affirmed sub nom. Community Tele- 
casting Corp. v. FCC, 115 U.S. App. D.C. 181, 317 F.2d 592 (1963)-- 
the Commission had sometimes held that formal contacts and surveys 
may not be requixed where an applicant's principals were already 
familiar with the area through their local residence and civic activities. 
‘But in the Policy Statement it declared specifically that a failure to make 
contacts would be regarded as "a ser‘ous deficiency,’ whether or not the 
applicant is familiaxy with the area." (Emphasis added) 

The Commission's failure to assign Flower a demerit for this 
“serious deficiency” was not only a violation of the Policy Statement, it 
was also contrary to the Commission's actions in other cases. Shortly 
befoxe its decision in the instant case, the Commission re-emphasized 
the importance of proper ascertainment of area needs in its decision in 
a television case involving applicants for a Syracuse, New York, channel. 
The Commission said (Vetexans Broadcasting, Inc., 4R.R. 2d 375, 413 
(1965)): 3 


“Salt City appears to argue that where equality is 
found among the respective program schedules, the 
method of the planning and preparation of such 
schedules is immaterial. Its reasoning is fallacious, 
however, since the Commission is concerned not so 
much with the programs initially proposed, as with 
whether the applicant would be continuously aware of 
specific as well as general programming needs, and 
whether he would be reasonably prompt in his res- 
ponses thereto..." 


In the same decision, the Commission downgraded one of the applicants ~ 
which had followed a procedure in the development of program formats 
* similar to that followed by Flower in the instant case, i.e. , interviews 
With civic groups after the program schedule had been prepared. (See 4 
R.R. 2d 402 and cf. 1.D., 4212-14.) And, shortly before the Syracuse 
decision, the Commission had ruled in the Grand Rapids case (Grand 
Broadcasting Co., 2R.R. 2d 327, 345, 346, 347) that the "determinative" 
factor ina comparative case involving competing applications for Channel] 
13 in Grand Rapids, Michigan--the factor on which its choice of the : 
successful applicant was based--was its superior efforts in the ascer- 
tainment of needs. The Syracuse, Grand Rapids, and Rochester cases: 
had commenced at about the same time--the fall of 1961, long before the 
Policy Statement was promulgated. In the Syracuse and Grand Rapids 


cases, its provisions regarding the necessity of adequate preparation 


and planning were of crucial decisiona] significance. In the Rochester 


case, those provisions were ignored. 


D. The Violations of the Policy Statement Were Arbitrary and 

Capricious Capricious and Without Without Supporting Reasons 

As shown above, the Poli cy Statement specified definite criteria 
regarding integration, and the interplay of integration, broadcast ex- 
perience, and Jocal residence. It also specified definite requirements that 
applicants make community contacts as part of their obligation to devise 
programming responsive to ascertained needs, declaxing in express terms 
that a failure to make such contacts would be treated as "a serious 
deficiency" in a comparative case, even on the part of an applicant with 


area familiarity. 


When it promulgated the Policy Statement, the Commission 


announced that it would be applied to pending cases. And in the decision 
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' in the instant case, the Commission purported to apply it. But it did 


not, in fact, do so. As shown above, the decision in the instant case 
departed from the Policy Statement drastically, and it did so without 
any explanation or attempted justification. This was reversible error. 


; It may be assumed arguendo that the Commission had authority 
to depaxt from the Policy Statement, or to change its specifications, or 
to re-evaluate the comparative criteria, or to change the weight assigned 
to the various comparative factors. But the Commission did not have _ 
authority to be arbitrary--it did not have authority to purport to apply 
_ the Policy Statement, while actually violating it. If it was the 
Commission's intention to amend the Policy Statement, or to revise the 
comparative criteria, then it had an obligation to declare that purpose 
and explain its reasons. As this court said in Mississippi River Fuel 
Corp. v. FPC, 102 U.S. App. D.C. 238, 163 F.2d 433, 449 (1957): 


“The Commission cannot announce the applicability 
of a formula and then distort its application by fail- 
ure to find accurately the factors required by the 
formula, or by departing from the essentia] progress 
of the formula from premise to conclusion. When the 
Commission announces principles or formulae as 
applicable, the validity of its order can be determined 
only by: measuring what it does against the principles 
it announces." 


Moreover, when an agency does depart from a previously declared zule, 
Section 8(b) of the Administrative Procedure Act (now 5 U.S.C. §557) re- 
quires that it announce the change of mind and the reasons supporting the 
change. NLRB v. Tallahassee Coca-Cola Bottling Co., Inc. , 38] F.2d 
863 (Sth Cir. , 1967); Rayonier, Inc. v. NLRB, 380 F.2d 187 (Sth Cir., 
1967). 


An unexplained depaxture from prior norms was also involved in 


Secretary of Agriculture v. United States, 347 U.S. 645 (1954), where the 
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Supreme Court overturned an action of the Interstate Commerce Com- 


mission. The Court did not reverse because it disagreed with the agency's 
judgment. It reversed because the agency had not explained the basis for 
its judgment and particularly because it had not explained its departure 
from established standards. The facts were complex and technical. 
Indeed, it is hard to imagine a case in which an agency’ s expert knowledge, 
regulatory experience, and broad discretion were more deeply involved. 
Nevertheless, the Court remanded the case for more explicit findings. 
Noting that the ICC had several alternatives open to it, the Court said 

(347 U.S. 652-53): 


"It is not necessary now to consider the Common Ss 
power, under appropriate findings, to approve such: 
unloading charges without pursuing one of these 
courses. In dealing with technical and complex matters’ 
like these, the Commission must necessarily have wide 
discretion in formulating appropriate solutions. But we 
do say that while the Commission has adumbrated the 
reasons that commended these charges to its approval, 
the Commission has not adequately explained its de~ 
parture from prior norms and has not sufficiently — 
spelled out the legal basis of its decision.” Eh! hasis 
added 


The same can be said of the Commission's unexplained at unjustified 

departuxes from the Policy Statement in the instant case. 

IV. THE COMMISSION IGNORED ITS OBLIGATION TO COMPARE THE 
APPLICANTS FULLY AND FAIRLY, TO TAKE SIGNIFICANT 
FACTORS INTO CONSIDERATION, AND TO ae THE 
APPLICANTS’ PROPCSALS AND CONTENTIONS 

In px eceding sections of this brief, it has been shown that the Com- 
mission failed in various respects to resolve the issues and to consider 
the applicants’ program pxoposals and their commitments for integrating 
ownership and management. It has also been shown that the Commission 


violated its own Policy Statement in preferring Flower over all other 


= 4/0). 


‘applicants (except Federal) for integration and in failing to penalize Flower 


for its inadequate planning and preparation. It will be shown in this 
section that the Commission also acted improperly in applying the diversi- 
fication criterion and in ignoring other proposals and requests of the 
parties. Indeed, in the case of one applicant, RTI, it is not clear whether 
the Commission gave it any serious consideration at on | 
A. The Commission Improperly Failed to Conices Federal’ Ss 

Contentions Regarding Diversification, Including Its Commit- ” 

ment to Dispose > of its Existing Stations | 

Noting that Federal is the licensee of radio station WSAY in 
Rochester and that its sole stockholder, Gordon P. Brown; is licensee of 
radio station WNIA in Cheektowaga, New York, about 70 miles. west of 
Rochester, the Commission awarded each of the other applicants an equal 
preference over Federal on the "very important" criterion of diversifica- 
tion. (Decision, 47.) The Decision said that "While the weight of those 
preferences is diminished somewhat by the existence of other media of 
mass communications in the Rochester area, the preferences still must be 
considered substantial in this proceeding because each of these applicants 


would provide a new voice in the Rochester area." (Ibid.) 


As between Federal and Flower, the majority conceded that Federal 
was superior to Flower under the integration factor, but added that, "We 
believe that Flower is to be preferred to Federal because of Federal's 
existing broadcast interests; we fee] that the public's interest in a tele- 
vision station in Rochester which will provide an entirely new viewpoint in 
broadcasting not associated with any existing station is more important 
than the greater ownership participation which would be provided by Federal." 


(Decision, 413.) Federal's existing broadcast interests were, therefore, 


the sole reason Sy its ieee was denied in favor of F lower's. Under 
these circumstances, if there was a likelihood that this barrier could be 
removed, then Federal clearly had a right to have that taken into con- 

_ sideration. The fact is that Federal had committed itself to remove this 


barrier--but its commitment was ignored. 

On May 22, 1967, at the second oral argument, Federal's attorney 
declared his client's willingness to dispose of its Rochester AM station, 
WSAY. He said (T. 9931): : : 


“He [Gordon P. Brown] has a station in Rochester, 
and specifically if there is an objection to the station 
that can be cured. He volunteers and agrees | 
specifically to dispose.of that station." . 


There is no indication in the Decision that the Comm ission took this declara- 
tion into consideration. On page 9 of its petition for reconsideration (filed 
September 5, 1967), Federal stated formally that it was willing to dispose 

of Brown's Cheektowaga station as well as WSAY, if that were desired. 

That petition stated a willingness "to dispose of its stations (particularly its 
Rochester station) if requested by the Commission on the grant to it of 
Channel 13." The order denying the petitions for reconsideration made no 


 xefexence to these statements. 


On the other hand, the Decision does indicate, expressly, that con- 
sideration was given under the diversification factor to station sales that 
had actually been consummated since the closing of the evidentiasxy record. 


Thus, the Commission noted that Star's principals had disposed of their 


1/ By an amendment tendered for filing on March 8, 1968, ‘Federal and 
its 100% stockholder asserted again that they "yill" d tae of WSAY 
and WNIA upon a gant of the television application. 


radio interests in stations in Rochester, Geneva, and Utica and that 


Greene of Community was no longer connected with an AM application 


for Depew, New York. (Decision q7. el) 


This is not a situation where the Commission rejected an applicant's 
commitment, or found it unpersuasive for some stated reason; rather, 
this is a situation where a serious and solemn commitment was ignored 
altogether. If the Commission had some basis for taking into consider- 
ation Star's post-hea ring sale of stations while at the same time refusing 
to consider Federal's post-hearing commitment to do the same, it did not 
state it. In fact, the Commission gave no consideration at all to Federal's 
contentions regarding the application of the diversification factor in this 

- case. Federal had contended, for example, that the nature of the existing 
newspaper monopoly in Rochester made it imperative to award the tele- 
vision channel to one with a demonstrated record of opposition to the 

“establishment.” (T. 9932.) Federal had asserted this position with 
great vigor and consistency throughout the case. The Commission did not 
reject it or refute it; it merely ignored it. Moreover, the Commission's 
majority failed to give any answer to the reasoning of dissenting Com- 

- missioner Bartley, who concluded that the award should have gone to Federal 
and that an AM~FM-TV combination should be regarded as a single entity 
for purposes of the diversification criterion. In a case where the diversifica- 
tion factor loomed so large and was critical to its own status, Federal was 
indisputably entitled to a “plain answer" to its contentions and commitments. 


Greensboro - High Point Airport Authority v. CAB, 97 U. s. App. D.C. 358, 
231 F.2d 517, 521 (1956). 


B. The Commission Was Obliged to Consider, Undex Diversification, 
the Recent A Acquisition of a Broadcast | Intex est by Flower's Leading 


Principal 


In its Decision, the Commission observed in a footnote that prin- 


See of Stax and Flower had cay eae interests in radio station 


ee accept a grant “conditioned upon For man's See sing of his radio stations 
The Commission denied this as moot, pr esumably because Forman had 
alxeady disposed of his stations by the time the Decision was released. 
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KLIV, ‘San Jose, California, since the closing of the evidentiary record. 
The Commission stated, however, that "we are not persuaded that such 
ownership interests should be given any significant weight in this pro- 
ceeding, in view of KLIV's distance from Rochester and the less than 
controlling interests held." (Decision, 47, in. 8.) The Commission 
made no findings as to the ownership interests in KLIV. It was, however, 
stated at the May 22, 1967, oral argument by Flower’s attorney that 
Harper Sibley, Jx., of Flower, had about a 5% interest. (T. 9959.) 

In the Policy Statement, as in numerous other decisions and pro- 
nouncements throughout the years, the Commission has professed great 
interest in encouraging the widest possible diversification of ownership 
of mass communications media.. The Policy Statement makes clear that 
divexsification is the most important of all the comparative criteria. 
Indeed, in this very case, the Commission preferred Flower to Federal, 
despite Federal's conceded superiority in integration, simply and solely 
because of the diversification criterion. Under these cixcumstances, it 
was clearly arbitrary for the Commission to disregard the broadcast 
intexests of any principal in any applicant, however small the interest, 
and however distant the station. The case was, after all, a close one, 
as the Commission acknowledged; and in a close case small differences 
may have great decisional importance. The point here, it should be noted, 
is not whether Sibley's interest should have been regarded as sufficient to 
require the denial of Flower's application; it is, simply, whether it should 
have been disregarded altogether. | 

To ignore it was clearly arbitrary. Sibley, after all, was the 
dominant figure in Flower (see pages 62-63, supra); he owns 10% of its 
stock, as much as any other individual holds. (I.D., 4.) He was the 


motivating force behind the formation of Flower (1.D. , §209); and he was 


described by Flower's attorney at the ora] argument on May 22, 1967, as 
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the man "responsible" for Flower's creation. (T. 9868.) He is a member 
of the Sibley family group, which owns 20. 83% of Flower" s stock, (I. D., 
96.) Significantly, the Commission did not ignore an adverse factor 
affecting a stockholder in Heritage who owned a much smaller percentage 
of that applicant's stock. In fact, Heritage was assigned a serious com- 
parative demerit because of an SEC action affecting someone who owned 
only 2% of its stock. (Decision, 12.) The disparity of treatment was 
obvious--and obviously arbitrary. The Commission is not free to pick 
and choose the factors it will consider. It must consider all significant 
differences. Johnston Broadcasting Co. v. FCC, 85U.S. App. D.C. 40, 
175 F.2d 351 (1949). : : 

C. The Commission Failed to Give Fair and Adequate Considerat tion 

to the Fulltime Proposal of R’ TT 
The status of RTI--whether or not it should be regarded as an 

applicant for fulltime operation--was one of the matters discussed et the 
oral argument on May 22, 1967. RTI's status had been drestically affected 
when RAETA filed, on October 1, 1965, a request to dismiss its application 
in exchange for reimbursement of expenses. The contemplated dismissal 
of the RAETA application left RTI as an applicant proposing less than full 
use of the facility. RTI sought to remedy its situation by tendering for 
filing on November 29, 1965, the extended date for filing up-dating amend- 
ments in response to the remand order issued the previous May, an amend- © 
ment specifying fulltime operation and altering its financial and programming 
proposals accordingly. Acceptance of the RTI amendment was opposed by 
some of the applicants (including Flower) but not by others. 


In the order released April 21, 1966, cancelling the remanded hear- 
ing, the Commission directed that all pleadings relating to RTI's proffered 
amendment be referred to it for decision. (FCC 66-347.) Shortly there- 


after, on July 8, 1966, the Commission denied RTI's amendment on the ground 


¢ 
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that good cause had not been shown and that RTI should not be pexmitted 


to improve its competitive posture during the course of the hearing. 
(FCC 66-593.) Z ey 


This is the way matters stood with RTI until the second oral argu- 
ment was held before the Commission en banc on May 22, 1967. During 
that proceeding, counsel fox RTI asserted that refusal of RTI's amendment 
had been a denial of procedural due process. (T. 9955.) The Chaixman 
. of the Commission then interrogated counsel for the other applicants as to 
whether RTI's amendment could be accepted without further hearing. This 
came after counsel for some parties had asserted that furthex heari ings 
were, in any event, necessary. The answers indicated that thexe was: no 
consensus on the matter. (T. 9961, 9962-70, 9970-71, 9978, 9982, 9983, 
9990, 9992.) 


In its Decision released August 3, 1967, the Commission stated 
that it was granting RTI's request for leave to amend its application. The 
Commission said: 


"After further consideration, we are per suaded that 
the public interest would be better served by per- 
mitting RTI, without altering its comparative quali- 
fications, to bring its proposal up to date so that this 
proceeding can be decided on the basis of the facts 

as they now exist. For this reason, we shall grant 
RTI's request for leave to amend its application to 
the extent of permitting it to specify fulltime C2oS- 
tion. 


The decision did not specify what limitations, if any, were imposed 
on RTI in the comparative evaluation. The phrase "without altering its 
comparative qualifications" was not explained. In that part of the decision 
entitled "Evaluation of Comparative ( Criterja", there was only one reference 


to RTL and that was in the following sentence, paxt of the discussion under 
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"Participation in Sta tion 0 eration b 07 whers" 


“We recognize that the integration of Biones is not 
accompanied by past local residence, and that in 
this respect it is not the SaEhO of RTI, Star, Main 
and Federal." : 

In its petition for reconsideration filed after the Decision, RTI 
urged that the Commission make a comparative evaluation of each of 
the applicants and either award the channel to it or direct a merger of 
all applicants. In the order denying petitions for reconsideration, the 
Commission did not further clarify RTI's status or respond in express 
terms to its petition. 


Under these confusing circumstances, it can hardly be contended 
that RTI received the full comparative consideration to which an applicant 
for broadcast facilities is entitled. The Commission's assertion that it 
would allow RTI's fulltime amendment but would do so "without altering 
its comparative qualifications" is, quite literally, meaningless. As a 
share-time applicant, RTI proposed to operate only limited hours, and the 
other applicants challenged its ability to obtain an affiliation with the ABC 
network. But as a fulltime applicant RTI proposes to operate approximately 


the same hours as the other applicants (except for Star's 24-hour proposal), 


and its ability to obtain an ABC affiliation is unquestioned. Under these 
circumstances, how could the Commission rationally conclude that it could 
allow the amendment without altering the applicant's comparative qualifica- 
tions? 


From RTI's point of view, it was the victim of circumstances not of 
its own making and utterly beyond its power to change. It played no part in 
the dismissal of RAETA's ayplication, but it was substantially prejudiced by 


that event. It was even more substantially prejudiced by the Commission's 


that in Channel 16 the Commission directed the iiaproper proceduxe at 
the outset of the case, whereas here the Commission sanctioned the im- 


proper procedure at a later stage of the proceedings. Obviously, this 


is not a distinction that can logically make Channel 16 inapplicable. 


“Th 16 of the order denying petitions for reconsideration, the Com- 
mission suggests that appellants waived the defects in the Initial Decision 
by not making timely objections. The fact of the matter, however, is 
that the defect had been raised at the earliest possible moment, in the 


exceptions filed to the Initial Decision on April 27, 1964. |'Thus, Main's 
Exception 57 was as follows: 
"To the hearing examiner's failure to compare all 
the applicants in the light of the issues and to her 
use, instead, of a technique (exemplified in Con- 
clusion 7, to which exception is taken) whereby 
RAETA (or RAETA-RTI) was first pxeferxed and 
then used as a norm or standard against which all 
other applicants wexe matched on the ground and 
for the reason that such technique necessarily 
favors RAETA or (RAETA- RTI) to the prejudice 
of other applicants." 


Federal had also raised much the same point with specific reference 
to the Examiner's conclusion under the criterion of integration of Ownership 
| 
and Management. Its Exception 16 read, in pertinent part, as follows: 


"Federal excepts to the conclusion stated in 929 
{in which the Examiner summed up her conclusions 
under that criterion] in that no distinction is made 
by the Examiner with respect to the factor of inte- 
gration of ownexship and management between, 
Federal and Flower, Star, Community, Citizens 
and Main." J/ 


$xaminex should have Sa the oe of each of ae Sete 
separately and judged them according to the Commission's classifications 
and criteria. (See Triad Television ‘Corporation, 25 F.C.C. 848. 1040- 
1045 (1958). )" Or, Flowex's exception may have been dixected only to the 
Examiner's treatment of RAETA and RT as a single programming entity 
for purposes of the Progxyams criterion. In any event, the Commission | 


granted the exception, stauing "See paragraph 5 of our Decisi jon hexcin.” 
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_ Although the Decision of August 3, 1967, made no reference to 
the contentions that had been made as to the Jack of an Initial Decision, 
the Appendix to the Decision stated that Main's above- ~quoted Exception 37 
had been "Granted." This was accompanied by the statement, “See para- 
graph 5 of our Decision herein." That paragra ph, however, did not deal 
with the point of Main’ Ss Exception, which was directed to the Examinex" s 
failure to compare all the applicants in the light of the issues." In fact, 
§5 was not even included in that part of the Decision entitled "Evaluation 
of Comparative Criteria." =// 


In holding (in effect) that the applicants waived the defects in the 


’- Initial Decision, the Commission overlooks the fact that it.had itself . 
ordered, on May 15, 1965, a further hea ring and a supplemental] initial 
decision. Between that date and the date that the remanded order was can- 
celled, April 21; 1966, there was certainly no occasion for the parties to 
demand a further hearing. Nor cana waiver be construed from the pleadings 
filed in 1967 urging the Commission to decide the case. The parties were, 
after all, confronted with unprecedented delay in a comparati ve situation 
that had changed radically with the dismissal of the RAETA application. 
Their 1967 pleadings reflect frustration and despair; they do not reflect 
any intention to waive rights guaranteed by the Administrative Procedure Act 
and the Communications Act, and they cannot possibly be so interpreted. 
They were not accompanied by any assertion, expressed or implied, by the 
parties which had excepted to the deficiencies in the Initial Decision that 
such exceptions were being withdrawn or abandoned. The Commission was 
implored to end the long delay and to put the case back on the track towards 
a final decision. But this did not mean that the parties waived their right to 


i/ The Appendix to the Decision also noted that Federal's Exception 16 had 
been ' ‘Gr anted to the extent reflected in paragraph 8 of our Decision 
herein. 
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an initial or a proposed decision containing meaningful conclusions to 


which exceptions and briefs could be addressed. 


If the Commission construed the requests for "final" action as a 
| 


waiver, it was certainly disabused of this impression at the oral axrgu- 


ment. (T. 9910-15, 9921.) 


The defect was actually a jurisdictional one and could not, in any 
event, have been waived. The Administrative Procedure Act directs 
that an Examiner "shall" make conclusions on all material] issues; it does 
not saythat the Examiner shall do so unless the parties waive the statutorily 
prescribed procedure. To the contrary, it defines two narrow situations 
in which the agency may waive the procedure, or depaxt from / But 
there is no suggestions that the parties may do so. The requixement that 
an Initial Decision contain conclusions as well as findings is, plainly, a 
jurisdictional requirement that must be met, regardless of anything that 
the parties say or do. | 

: 

The requirement that the Examiner make conclusions on all issues 
is inextricably bound up with the parties right to file exceptions. The right 
to file exceptions to a Hearing Examiner's initial decision (ox a recommended 
decision by the agency) is absolute. (5 U.S.C. §557.) But a party cannot 
file exceptions to a document that does not deal with the issues. And the 
Initial Decision in this case did not dea] with the issues in'a way that per- 
mitted the preparation and filing of meaningful exceptions, This became 
critically significant with the dismissal of RAETA, the standard against which 


all other applicants had been measured. 


1/ The exception because of an Examiner's unavailability does not refer to 
a situation where the Examiner retires after an Initia] Decision has 
been released. Such an event could not confer _post hoc validity on an 
Initial Decision that was invalid at the time it was rendered. Where a 
further hearing is required under such cixcumstances , the Commission 
can assign the case to another Examiner for a supplemental] initial 
decision. Indeed, this was what the Commission dixected in its remand 


order of May 13, 1965. (J*CC 65-403.) 
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Even if the Initial Decision were valid when rendered, the Examiner's 
failure to make conclusions as to the comparative qualifications of the other 
applicants necessarily meant that it was no longer valid after RAETA with- 
drew. That occurrence rendered all her conclusions moot. // This, the 
. Commission has squarely admitted. zy Under such circumstances, the 
’ Communications Act (47 U.S.C. §409(b)), the Administrative Procedure Act 
(5 U.S.C. §557), and this court's decision in Channel 16, required a 
supplemental initial decision by a Hearing Examiner or a recommended 


decision by the Commission before issuance of a final decision. 


The fact that further proceedings are necessary under the unique 

' circumstances of this case does not mean that there will hereaftex be a. 
wholesale reopening of records and a succession of initial decisions in 
other cases. First, the situation presented here, in which an applicant that 
has been favored in an initial decision thereafter withdraws completely (as 
distinguished from a merger) was unprecedented and, obviously, is not 
likely to recur. Second, the instant situation is most unusual also in that 
the Examiner in this case failed to make any ranking of the applicants or 
to make any conclusions comparing the unsuccessful applicants among them- 
selves. Had she done so, there might still be meaningful conclusions to 


which meaningful exceptions could be addressed. 


Indeed, any suggestion that delay, obstruction or handicapping of 


administrative process would result from the position urged by appellants 
would be wholly tenuous, if not frivolous, in the circumstances of the instant 
case. For, if the Commission, when it decided on May of 1965--months 


i/ Her factual premise is also no longer correct. At the time she wrote, 
thexe was no educational station in Rochester. But RAETA is now op- 
erating such a station on a ful]time basis. (Decision, 92.) 

2/ “Although the Examiner proposed to grant the shaxe-time proposal of 

~ RAETA and RTI, RAETA has withdrawn its application, and it is apparent 
that the findings in this procecding now warrant substantially different con- 
clusions and a diffexent ultimate result." (Decision, 95.) 
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after the first oral argument--to remand the case for further hearing and 
supplemental initial decision, (a) had acted on the exceptions to the defects 
Jin the Initial Decision and expressly directed that the supplemental initial 
decision contain conclusions compaxing and ranking all the: ‘applicants on all 
material comparative criteria; and (b) had not later revoked such a remand 
order, it is almost indisputable that the ultimate: resolution of this case 


would have been speeded by many months, if not years. 


This course became impelling after the RAETA withdrawal. But 


no applicant could reasonably have been expected to point the Commission's 
way to this course since the applicants reasonably expected that @ supple- 
mental] initial decision would necessarily contain the requisite but pre- 
viously omitted comparative conclusions. Nor could they reasonably have 
been expected to do so when the Commission suddenly revoked its remand 
order since it did so on its own initiative and without any intimation of the 
future procedure it would follow. Nor did the Commission invite any plead- 
ings as to the future procedure at any time thereafter. It was not until many 
months later that the Commission--prompted by the applicants’ urgings for 
the end of delays--ordered a fur thex ora] argument on the basis of excep- 
tions to an initial decision which by that time had been stripped of all con- 
clusions. +/Neveriheless, the exceptions to the lack of conclusions in the 
Examiner's Initial Decision were still before the agency, and had become 
even more impelling in view of RAETA's withdrawal. They were pressed 
vigorously at the second ora] argument, and they were renewed in timely 


filed petitions foi reconsideration. 


1/ Moreover, the dismissal of the RAETA application deprived the Initial 
Decision of an essentia] attribute that a statutorily sufficient initial 
decision must possess. An initial decision must be one that is susceptible 
of becoming final agency action if no appeal is taken or objection entered. 
(5 U.S.C. §557(b).) Following the RAETA dismissal, the Initial Decision 
in this case was, indisputably, no longer one that could have become final, 
with or without appeals ox objections. . 
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Appellants submit, : therefore, that there was no valid Initial 
Decision in this case, and that this depr ived them of important rights. 
The Examiner's failure to apply the comparative criteria to all of the 
applicants was a failure to make the conclusions called for by the 
issues and required by law. With the Jater dismissal of RAETA's 
application, the Initial Decision became meaningless, in both its premise 
and its result. Its conclusions were rendered moot. As a result, the 
parties have been deprived of any meaningful opportunity to file exceptions. 
In fact, they have also been deprived of the right to have a Hearing 
Examiner consider their proposed findings of fact and conclusions,since 
the proposed findings and conclusions that they submitted in April 1964- 
were addressed to a factua] situation that no longer exists. These 
fundamental defects can be cured only by further proceedings before an 
Examiner who will consider new proposed findings and conclusions and 
issue a valid initial decision, applying the comparative criteria to all 


applicants and making the conclusions called for by the issues. Only 


then can exceptions be filed by the applicants and a lawful decision be 


rendered by the Commission. 


CONCLUSION 


For the reasons stated, the gxant to Intervenor should be set aside 
and the case xemanded to the Commission for further proceedings in com- 
pliance with 5 U.S.C. §557 and Section 409(a) and (b) of the Communica- 
tions Act of 1934, as amended (47 U.S.C. §409(a) and (b).) The Court should 


direct the Commission to comply with all procedural] requirements, resolve 


all issues and contentions, make appropriate findings and conclusions, 
and explain its reasoning and the bases for’ its actions. The” court should 
also grant such other or further relief, or direct such other or further 


action by the Commission, as may be necessary or appropr jate. 


Respectfully submitted - 


Peter Shuebruk 
Howard Jay Braun 


Attorneys for Appellant, 
Star Television, Inc. 
Benedict P. Cottone | 


- Attorney for Community 
~ Broadcasting, Inc. 


Vincent B. Welch 
Robert N. Green 
Attorneys fox Citizens 
“Television Corp. 


Seorge R. Douglas, Jr. 
Attorney for The Federal 
~ Broadcasting System, 


Arthur Scheiner 
Gilbert B. Lessenco 
Attorneys fox Heritage Rac Radio 
“and Television ion Broadcasting. 
~ Co. » Inc. 


Edgar W. Holtz 
G.. Richard Dunnells 
Attorneys for Genesee Valley 


“Television Co. , )., Inc. 


Eugene F. Mullin, Ir. 
Attorney fox Main I Broadcast 
“Co. Co. ,_ Incas | 


Warren Woods 
Everett D. Johnston 
Attorneys for Rochester Tele- 


APPENDIX 


5 U.S.C. §557 (formerly Section 8, Administrative’ 


Procedure Act) 


47 U.S.C. §409(a) and (b) (Communications Act of 
1934, as amended, Section 409(a) and (b)) 


Policy Statement on Comparative Broadcast Hearings 
(FCC 65-689), 1 F.C.C. 2d 393, 5 R.R. 2d 1901 
(1965) 


Jka 


§557 Initial decisions; conclusiveness; review by agency; sub- 
missions by parties; contents of decisions; record. - (a) / This Section 
applies, according to the provisions thereof, when a hearing is required 


to be conducted in accordance with Section 556 of this Title. 


(b) When the agency did not preside at the reception of the evi- 
dence, the presiding employee or, in cases not subject to Section 554(d) 
. Of this Title, an employee qualified to preside at hearings pursuant to . 
Section 556 of this Title, shall initially decide the case unless the agency 
requires, either in specific cases or by general rule, the entire record 
to be certified to it for decision. When the presiding employee makes an 
initial decision, that decision then becomes the decision of the agency 
without further proceedings unless there is an appeal to, or review on 
motion of, the agency within time provided by rule. On appeal from or 
review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on 
notice or by rule. When the agency makes the decision without having 
presided at the reception of the evidence, the presiding employee or an 
employee qualified to preside at hearings pursuant to Section 556 of this 
title shall] first recommend a decision, except that in rule making or deter- 


Mining applications for initial licenses - 


(1) instead thereof the agency may issue a tentative decision 


or one of its responsible employees may recommend a decision; or 


(2) this procedure may be omitted in a case in which the 


agency finds on the record that due and timely execution of its functions 


242) 


imperatively and unavoidably so requires. 


- (c) Beforea recommended, initial, or tentative decision, or a 
decision on agency review of the decision of subordinate employees, _ 
the parties are entitled to a reasonable opportunity to submit for the 
consideration of the employees participating in the decisions - 


(1) proposed findings and conclusions; or 


(2) exceptions to the decisions or recommended decisions 
of subordinate employees or to tentative agency decisions; and 


(3) supporting reasons for the exceptions or proposed find- 


ings or conclusions. 


The record shal] show the ruling on each finding, conclusion, or exception 
presented. All decisions, including initial, recommended, and tentative 


decisions, are a part of the record and shall include a statement of - 


(A) findings and conclusions, and the reasons or basis 
thexefor, on all the material issues of fact, law, or discretion presented 
on the record; and 

(B) the appropriate rule, order, sanction, relief, or - 
denial thereof. 


47 U.S.C. -§409(a) and (b) (Communications ‘Act of 1934, ‘as SASS. 

~ Section 40%) and DMCC R ME ERE SE al 
Section 409. - (a) In every case of adjudication (es defined in 

the Administrative Procedure Act) which has been designated by the 

Commission for hearing, the person or persons conducting the hearing 

shall prepare and file an initial, tentative, or recommended decision, 

except where such person or persons become unavailable to the Com- 

mission or where the Commission finds upon the record that due and 

_timely execution of its functions imperatively and unayoidably require 

that the record be certified to the Commission for initial or final decision. 


(b) In every case of adjudication (as definéd in the’ ‘Administrative 
Proceduxe Act) which has been designated by the Commission for hearing, 
any party to the proceeding shall be permitted to file exceptions an¢ 
memoranda in support thereof to the initial, tentative, or eCorsmended 
decision, which shall be passed upon by the Commission or by the 
authority within the Commission, if any, to whom the function of passing 
upon the excepti ons is delegated under Section 5(d)(1): Provided, however, 


that such authori acy shall not be the samme authority which made the decision 


to which the exception is taken. 


Cc. 


Policy Statement ron Sena Bessa Hearings (F.C.C. 65- -689), 
1 F.C.C. 2d 393, o> R.R. 2d aGayes 28, 1965) 


By the CESS (Commissioners Hyde and Baxtley dissenting and 
issuing statements; Commissioner Lee concurring 
and issuing a statement) 


One of the Commission's primary responsibilities is to choose among 


qualified new applicants for the same broadcast facilities 4/ This 
commonly requires extended hearings into a number of areas of comparison. 
The hearing and decision process is inherently complex, and the subject 
does not lend itself to precise categorization or to the clear making of 
precedent. The yarious factors cannot be assigned absolute values, some 
factors may be present in some cases and not in others, and the diffexences 


between applicants with respect to each factor are almost infinitely variable. 


Furthermore, membership on the Commission is not static and the views 

of individual Commissioners on the importance of particular factors may 
change. For these and other reasons, the Commission is not bound to 

deal with all cases at all times as it has dealt in the past with some that 
seem comparable, Federal Communications Commission vy. WOKO, Inc., 
329 US 223, 228, Yana changes of viewpoint, if reasonable, are recognized 
‘as both inescapable and proper. Pinellas Broadcasting Co. v. Federal 
Communications Commission, 97 US App DC 236, 230 F2d 204 J13 RR 2058}, 
cext. den. 350 US 1007. 


i/ This statement of policy does not attempt to dea] with the somewhat 
different problems raised where an applicant is contesting with a licensee 
secking renewal of license. 

2/ "{IJhe doctrine of stare decisis is not generally applicable to the decisions 
of administrative tribuna]s," Kentucky Broadcasting Corp. v. Federal 
Communications Commission, 84 US App DC 383, 385, 174 F2d 38, 40 
[4 RR 2126}: 


(5) 


All this aehze ‘So, itis nonetheless important to have « a high degree of 
consistency of decision and of clarity in our basic poli cies. Itis also 
obviously of great importance to prevent undue delay in the disposition 
of comparative hearing cases. A general review of the criteria govern- 
ing the disposition of comparative broadcast hearings will, we believe, 
be useful to parties appearing before the Commission. It should also be 
of value to the Examiners who initially decide the cases and to the Review 
Board to which the basic review of Examiners" decisions in this area has 
_been delegated. See §0. 365 of our Rules, 47 CFR 80. 365. 3/ 


This statement is issued to serve the purpose of clarity and consistency _ 
of decision, and the further purpose of eliminating from the hearing pro- 
cess time-consuming elements not substantially related to the public 
interest. We recognize, of course, that a general statement cannot dis- 
pose of al] problems or decide cases in advance. Thus, for example, a 
case where a party proposes a specialized service will have to be given 
somewhat different consideration. Difficult cases will remain difficult. 
Our puxpose is to promote stability of judgment without foreclosing the 


right of every applicant toa 2 BE hearing. 

| 
We believe that there are two primary objectives toward which the process 
‘of comparison should be directed. They are, first, the best practicable 
Service to the public, and, second, a maximum diffusion of control of the 
media of mass communications. The value of these objectives is clear. 


‘Diversification of contro] is a public good in a free society, and is 


additionally desirable where a government licensing system limits access 


3/ On June 16, 1964 the rule was amended to give the Review Board 
authority to review Initial Decisions of Hearing Examiners in com- 
parative television cases, a function formex ly} perfor EL only by the 
Commission itself. 


by the public to the use of radio and television facilities 4/ Equally basic 


is a broadcast servicé which meets the needs of the public in the area to 
be served, both in terms of those general interests which all areas have 
in common and those special interests which areas do not share. An 
important element of such & service is the flexibility to change as local 
needs and interests change. Since independence and individuality of 
approach are elements of rendering good program service, the primary 
goals of good service and diversification of control are also fully com- 
patible. 


Several facto : are significant in the two areas of comparison mentioned 
‘above, and it is important to make clear the manner in which each will be 
treated. 


1.- Diversification of control of the media of mass communications. 
—— eee eee Mea OL Mass communications 
Diversification is a factor of primary significance since, as set forth above, 


it constitutes a primary objective in the licensing scheme. 


As in the past, we will consider both common control and Jess than con- 
trolling interests in other broadcast stations and other media of mass 
communications. The less the degree of interest in other stations or media, 
the less will be the significance of the factor. Other interests in the prin- 
cipal community proposed to be served will normally be of most significance, 


4/ As the Supreme Court has stated, the First Amendment to the Constitu- 
tion of the United States "rests on the assumption that the widest possible 
dissemination of information from diverse and antagonistic sources is 
essential to the welfare of the public," Associated Press v. United States, 
326 US 1, 20. That radio and television broadcast stations play an 
important role in providing news and opinions is obvious. That it is 
important in a free society to prevent a concentration of control of the 
sources of news,and opinion and, particularly, that government should 
not create such a concentration, is equally apparent, and well established. 
United States v. Storer Broadcasting Co. , 351 US 192 [13 RR 2161]; 
Scripps-Howard Radio, Inc. v. Federal Communications Commission, 
89 US App DC 13, 189 F2d 677 [7 RR 2001], cert. den. 342 US 830. 
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followed by other interests in the remainder of the proposed service ey, 
and, finally, generally in the United States. However, control of large 
interests elsewhere in the same state or region may well be more sig- 
nificant than control of a small medium of expression (such asa weekly 
newspaper) in the same community. The number of other mass communica- 
tion outlets of the same type in the community proposed to be served will | 
also affect to some SEES the HERTEL OSE of this factor in| the general com- 


parative scale 5 


It is not possible, of course, to spell out in advance the relationships 


between any significant number of the various factual situations which may 
be presented in actual hearings. It is possible, however, ‘to set forth the 
elements which we believe significant. Without indicating any order of 
priority, we will consider interests in existing media of mass communica - 
tions to be more significant in the degree that they: | 
(A) are Jaxger, i.e., go towards complete ownexship and control; 
and to the degree that the existing media: 
(B) are in, or close to, the community being applied for; 
(C) axe significant in terms of numbers and size, ice. , the area 
covered, circulation, size of audience, etc; 
(D) are significant in terms of regional or national coverage; and 
(E) are significant with respect to other media in their respective 
localities. : 


5/ Sections 73.35(a), 73. 240(a)(1) and 73. 636(a)(1) of our rules, 47 CER 
§§73.35(a), 73.240(a)(1), 73.636(a)(1), prohibit commiot contro] of sta- 
tions in the same service (AM, FM and TV) within prescribed overlap 
areas. Jess than controlling ownership interests and significant mana- 
gerial positions in stations and other media within and without such areas 
will be considered when held by persons with any SUEY or significant 
managevial interest in an applicant. 


*. 
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Full-time participation in station operation by owners. We consider 


this factor to be of substantial importance. At is inherently desirable that 
legal responsibility and day-to-day pexfoxmance be closely associated. 

In addition, there is a likelihood of greater sensitivity to an area's changing 
needs, and of programming designed to serve these needs, to the extent 
‘that the station's proprietors actively participate in the day-to-day. opera- 
tion of the station. This factor is thus important in securing the best _ 
practicable service. 6/ It also frequently complements the objective of . 
diversification, since concentrations of control are necessarily achieved at 


the expense of integrated ownership. 


' We are primarily interested in full-time participation. To the extent that 
the time spent moves away from full time, the credit given will drop sharply, 
and no credit will be given to the participation of any person who will not 
devote to the station substantial amounts of time ona daily basis. In assess- 
ing proposals, we will also look to the positions which the participating 
owners will occupy, in order to determine the extent of their policy functions 
and the likelihood of their playing important roles in management. We will 
accord particular weight to staff positions held by the owners, such as 
general manager, station manager, program director, business manager, 
director of news, sports or public service broadcasting, and sales manager. 
Thus, although positions of less responsibility will be considered, especially _ 
if there will be full-time integration by those holding those positions, they 
cannot be given the decisional significance attributed to the integration of 
stockholders exercising policy functions. Merely consultative positions will 


-be given no weight. 


6/ As with othex proposals, it is important that integration proposals be 
adhered to on a permanent basis. See Tidewater Telexadio, Inc. , 24 
Pike & Fischex RR 653. 
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Attributes of participating owners, such as their experience and local 
residence, will also be considered in weighing integration of ownership 
and management. While, for the reasons given above, integration of 
ownership and management is important per se, its value is increased if 
the participating owners are local residents and if they have experience 
in the field. Participation in station affairs on the basis described above 
by a loca] resident indicates a likelihood of continuing knowledge of 
changing local interests and needs. Ly Previous broadcast experience, 
while not so significant as local residence, also has some value when put 


to use through integration of ownership and management. 


Past participation in civic affairs will be considered as a part of a par- 
ticipating owner *s local residence background, as will any other local 
activities indicating a knowledge of and interest in the welfare of the 
community. Mere diversity of business interests will not be considered. 
Generally speaking, residence in the piincipal community to be served will 
be of primary importance, closely followed by residence outside the 
community, but within the proposed service area. Proposed future local 
residence (which is expected to accompany meaningful participation) will 
also be accorded less weight than present residence of several years' 
duration. 
Previous broadcasting experience includes activity which would not qualify 
as a past broadcast record, i.e. , where there was not ownership res- 
ponsibility for a station's performance. Since emphasis upon this element 


could discourage qualified newcomers to broadcasting, and since experience 


generally confexs only an initial advantage /it will be deemed of minor 


7/ Of cour se, full-time participation is also necessarily aecompanied by 
residence in the area. 

8/ Lack of experience, unlike a high concentration of control, is remediable. 
See Sunbeam Television Corp. v. Federal Communications Commission, 
100 US App DC 82, 243 F2d 26 [15 RR 2001]. 
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Significance. It may be examined qualitatively, upon an offer of proof 


of particularly poor or good previous accomplishment. 


The discussion above has assumed full-time, or almost full-time participa - 
tion in station operation by those with ownership interests. We recognize 

_ that station ownership by those who are local residents and, to a markedly 
lesser degree, by those who have broadcasting experience, may still be 

of some value even where there is not the substantial participation to — 

which we will accord weight under this heading. Thus, local residence com- 
plements the statutory scheme and Commission allocation policy of licensing 
a large number of stations throughout the country, in order to provide for 
attention to local interests, and loca] ownership also. generally accords with 
the goal of diversifying control of broadcast stations. Therefore, a slight 
credit will be given for the local residence of those persons with ownership 
interests who cannot be considered as actively participating in station 

affaixs on a substantially full-time basis but who will devote some time to 
station affairs, and a very slight credit will similarly be given fox experience 
not accompanied by full-time participation. Both of these factors, it should 
be emphasized, are of minor significance. No credit will be given either 

the loca] residence or experience of any person who will not put his knowledge 
of the community (or area) or experience to any use in the operation of the 


station. 


Proposed program service. The United States Court of Appeals for the 
District of Columbia Circuit has stated that, "in a comparative consideration, 
it is well recognized that comparative service to the listening public is the 
vital element, and programs are the essence of that service." Johnston 2 
Broadcasting Co. v. Federal Communications Commission, 85 US App DC 40, 
48, 175 F2d 351, 359 [4 RR 2138]. The importance of program service is 


obvious. The feasibility of making a comparative evaluation is not so obvious. 
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Hearings take considerable time and precisely formulated program plans 
_ may have to be changed not only in details but in substance, ‘to take 
account of new conditions obtaining at the time a successful, applicant 
commences operation. Thus, minor differences among applicants are 


apt to prove to be of no significance. 


The basic elements of an adequate service have been set forth in our july 


27, 1960 “Report and Statement of Policy Re: Commission en banc Pro- 
gramming Inquiry," 25 FR 7291, 20 Pike & Fischer RR 1901, and need 
not be repeated here. 9/ and the applicar~ has the responsibility for a 
reasonable knowledge of the community and area, based on'surveys or 
background, which will show that the program proposals are designed to 
meet the needs and interests of the public in that area. See Henry v 
Federal Communications Commission, 112 US App DC 257, 302 F2d 191 
[23 RR 2016], cert. den. 371 US 821. Contacts with local civic and other 
EXOUpS 2: 1d individuals are also an important means of for mulating proposals 
to meet an area's needs and interests. Failure to make them will be con- 
‘sidered a serious deficiency, whether or not the applicant is familiar with 


the area. 


Decisional significance will be accorded only to material and substantia] 
differences between applicants’ proposed program plans. See Johnston 
Broadcasting Co. v. Federal Communications Commission, 85 US App DC 
40, 175 F2d 351. Minor differences jn the proportions of time allocated to 
different types of programs will not be considered. Substantial differences 
will be considered to the extent that they go beyond ordinary differences in 


9/ Specialized proposals necessaxily have to be considered on a case-to- 
case basis. We will examine the need for the specialized service as 
against the need for a general-service station where the aeceeon is 
presented by competing applicants. 
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judgment and show a superior devotion to public service. For example, 


an unusual attention to local community matters for which there is a 
_ demonstrated need may still be urged. We will not assume, however, 
that an unusually high percentage of time to be devoted to local-or other 
particular types of programs is necessarily to be preferred. Staffing 
‘plans and other elements of planning will not be compared in the hearing © 


process except where an inability to carry out proposals is indicated. a) 


In light of the considerations set forth above, and our experience with the 
similarity of the program plans of competing applicants, taken with the 
desirability of keeping hearing records free of immaterial] clutter, no 
comparative issue will ordinarily be designated on program plans and.’ 
policies, or on staffing plans or other program planning elements, and 
evidence on these matters will not be taken under the standard issues. 

The Commission will designate an issue where examination of the applica- 
tions and other information before it makes such action appropriate, and 
‘applicants who believe they can demonstrate significant differences upon 
which the reception of evidence will be useful may petition to amend the 


issues. 


No independent factor of likelihood of effectuation of proposals will be 
utilized. The Commission expects every licensee to carry out its proposals, 
subject to factoxs beyond its control, and subject to reasonable judgment 
that the public's needs and interests require a departure from original 

plans. If there is a substantia] indication that any party will hot be able to 


carry out its proposals to a significant degree, the proposals themselves 


10/ We will similarly not give independent consideration to proposed studios 
or other equipment. These are also elements of a proposed operation 
which are necessary to carry out the program plans, and which are 
expected to be adequate. They will be inquired into only upon a petition 
to amend the issues which indicates a serious deficiency. 


Fy 
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' will be considered deficient. se 


4, Past broadcast xecord. This factor includes past ownership interest 
and significant participation in a broadcast station by one with an owner- 
ship interest in the applicant. It is a factor of substantial importance : 
upon the terms set forth below. 


A past record within the bounds of average performance will be disregarded, 


since average future performance is expected. Thus, we are not interested 
in the fact of past ownership per se, and will not give a preference because 
one applicant has owned stations in the past and another bas not. 


We are interested in records which, because either unusually good or un- 
usually poor, give some indication of unusual performance in the future. 
Thus, we shall consider past records to determine whether the record shows 
(i) unusual attention to the public's needs and interests, such as special 
sensitivity to an area's changing needs through flexibility of local pz ograms 
designed to meet those needs, or (ii) either a failure to meet the public's 
needs and interests or a significant failure to carry out representations 
made to the Commission (the fact that such representations have been carried 
out, howevez, does not lead to an affirmative preference for the applicant, 
since it is expected, as a mattex of course, that a licensee will carry out 


xepresentations made’to the Commission). 


If a past record warrants consideration, the particular reasons, if any, 
which may have accounted for that record will be examined to determine 
whether they will be present in the proposed operation. For example, an 
extraordinary record compiled while the owner fully participated in operation 


iJ/ It should be noted here that the absence of an issue on program plans 
and policies will not preclude cross-examination of the parties with 
respect to their proposals for participation in station operation, anes 
to test the Yeey of integration proposals. 
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judgment and show a superior devotion to public service. For example, 


an unusual attention to local community matters for which there is a 
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carry out its proposals to a significant degree, the proposals themselves 
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since it is expected, as a mattex of course, that a licensee will carry out 
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If a past record warrants consideration, the particular reasons, if any, 

which may have accounted for that record will be examined to determine 

whether they will be present in the proposed operation. For example, an 

extraordinary record compiled while the owner fully participated in operation 

HH, / It should be noted here that the absence of an issue on program plans 
and policies will not preclude cxoss-examination of the parties with 


respect to their proposals, for participation in station operation, i.e. 
to test the oy of integration proposals. 
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of the station will not be accorded full credit where the party does not 


propose similar participation in the operation of the new station for 


which he is applying. 


5. Efficient use of frequency. 22/In comparative cases where one of two 
ox more’ competing applicants proposes an operation which, for one or 
more engineering reasons, would be more efficient, this fact can and 
should be considered in determining which of the applicants should be 
preferred. The nature of an efficient operation may depend upon the : 
nature of the facilities applied for, i.e. , whether they are in the television 
or FM bands where geographical allocations have been made, or in the 
standard broadcast (AM) band where there are no such fixed allocations. 
In addition, the possible variations of situations in comparative hearings 
are numerous. Therefore, it is not feasible here to delineate the outlines 
' of this element, and we merely take this occasion to point out that the 
elenient will be considered where the facts warrant. 


6. Character. The Communications Act makes character a relevant 
consideration in the issuance of a license. See Section 308(b), 47 USC 
§308(b). Significant character deficiencies may warrant disqualification, 
and an issue will be designated where appropriate. Since substantial 
demerits may be appropriate in some cases where disqualification is not 
warranted, petitions to add an issue on conduct relating to character will 
be entertained. In the absence ofa designated issue, character evidence 
Will not be taken. Our intention here is not only to avoid unduly prolonging 
the hearing process, but also to avoid those situations where an applicant 


12/ This factor as discussed here is not to be confused with the detexmina- 
tion to be made of which of two communities has the greater need for a 
new station. See Federal Communications Commission v. Allentown 
Broadcasting Corp. , 349 US 358 [12 RR 2019]. 
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conyexts the hearing into a search for his opponents’ minor “blemishes, 
no matter how remote in the past or how insignificant. 


7. Other factors. As we stated at the outset, our interest in the con- 
sistency and clarity of decision and in expedition of the hearing process © 
is not intended to preclude the full examination of any relevant and sub- 
stantial factor. We will thus favorably consider petitions to add issues 


when, but only when, they demonstrate that significant evidence will be 
adduced. a! : : : 


We pointed out at the outset that in the nee” course there may be changes 
in the views of individual Commissioners as membership on the. ‘Commission 
changes or as Commissioners may come to view matters differently with 
the passage of time. Therefore, it may be well to emphasize that by this 
attempt to clarify ous present policy and our views with respect to the 
various factors which are considered in comparative hearings, we do not 
intend to stultify the continuing process of reviewing our judgment on these 
matters. Where changes in policy are deemed appropriate they will be 
made, either in individual cases or in further general statements , with an 
explanation of the reason for the change. In this way, we hope to preserve 
the advantages of clear policy enunciation without sacrificing necessary 


flexibility and openmindedness. 


Cases to be decided by either the Review Board or, whexe the Review Board 
has not been delegated that function, by the Commission itself, will be 
decided under the policies here set forth. So too, future designations for 


hearing will be made in accordance with this statement. Where cases are 


13/ Where a narrow question is raised, fox example on one aspect of 
financial qualification, a narrowly drawn issue will be appropriate. 
In other cixcumstances, a broader inquiry may be required. This is 
a matter fox ad hoc determination. 
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now in hearing, the Hearing Examiner will be expected to follow this — 
Statement to the extent practicable. Issues already designated will not 

be changed, but evidence should be adduced only in accordance with this 
statement. Thus, evidence on issues which we have said will no longer 

be designated in the absence of a petition to add an issue, should not be 
accepted unJess the party wishing to adduce the evidence makes an offer 

of proof to the Examiner which demonstrates that the evidence will be of 
substantial value under the criteria discussed herein. Since we are not 
adopting new criteria which would call for the introduction of new evidence, 
but rather restricting the scope somewhat of existing factors and explaining 
their importance more clearly, there will be no element of surprise which 
might affect the fairness of a hearing.’ It is, of course, traditional judicial - 
practice to decide cases in accordance with principles in effect at the time 
of decision. Administrative finality is also important. Therefore, cases 
which have already been decided , either by the Commission or, where 
appropriate, by the Review Board, will not be reconsidered. We believe 
that our puxpose to improve the hearing and decisional process in the future 
does not require upsetting decisions already made, particularly in light of 


the basically clarifying nature of this document. 


DISSENTING STATEMENT OF COMMISSIONER HYDE 


I dissent to the adoption of the "Policy Statement on Comparative Broadcast 
Hearings" issued July 28, 1965. 


One of the expressed objectives of the Policy Statement is the simplification 
and the expedition of the Commission's processes with respect to decisions 
in comparative cases. lJ agree with the majority that this is a most desirable 
objective; however, the Policy Statement as now framed will not achieve 


expedition. Moreover, to the extent that a degree of simplification of our 
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decisional process may result from its adoption, this result, in my 


_ opinion, would be at a price which would be prohibitive and perhaps un- 
Jawful. It would press applicants into a mold in order to meet the Com- 
mission's preconceived standards, thus deterxing perhaps better-qualified 
applicants from applying; it would preclude significant consideration of 
material differences among applicants and result in automatic preference 
of applicants slavishly conforming to the mold, and eventually force the 
Commission to decide cases on trivial differences among applicants since 
basically they would all have come out of the same press, I consider this 
much too high a price to pay to achieve the majority's objective. 


I think the initiative in sxenesies how stations should be owned and operated 
should remain with the applicants, thus providing opportunities for diversi- 
fied approaches. Moreover, in the interest of diversity, the initiative for 
the presentation of program plans should be left with applicants and without 
under circumscription as to what should be included or excluded. Then, as 
a matter of elementary fairness, as well as due process, applicants should 
be entitled to examination and comparison on the merit of their respective 
proposals - not merely comparison with previously-adopted positions. It 
may be that the check-off approach (as argued in the Policy Statement) will 
be helpful to Examiners and others in making decisions, but even this 
illusion of facility is certain to disappear as to cases involving competing 


new applicants who can plan to conform to prescribed formulas. 


When competing applications for facilities are filed, the Commission must 
make an election which involves a comparison of characteristics. As was 
stated in Johnston Broadcasting Company v. FCC, USCA,'DC, May 4, 1949: 


“The Commission cannot ignore a mater ial difference between two 
applicants and make findings in respect to selected chaxacteristics 
only. Neither can it base its conclusion upon a selection from 
among its findings of differences and ignore all other findings. It 
must ‘take into account all the characteristics which indicate 
differences, and reach an overall relative determination upon an 
aeaaon of all factors, conflicting in many cases. . .” 
In this sees. and in order to comply with the directive of the court, the 
Commission must consider among other things differences in makeup of 
applicants and differences in program proposals for the purpose of making 
the required comparison. But this requirement to consider differences in 
charactexistics does not warrant the Commission to presume to establish - 
in the abstract - standardized preferences as to how applicants should. be 
organized or as to how programs should be planned. I think that the effort 


to direct and standardize is incongruous with the basic policy of the Act. 


I presume that one of the reasons for the adoption of the Policy Statement is 
to apprise potential applicants of the views of the Commission (and individual 
Commissioners) as to the manner in which differences among applicants will 
be treated. Decisions which have been made are available for this purpose. 
The views of the Commission and of individual Commissioners as to the 
effect of differences among applicants in comparative cases are set out in 
decisions which touch on such differences. Similarly, the specific views 

of dissenting or of Sere econ ring Commissioners are available for 


analysis. 


I know of no two cases where the underlying facts are identical. I know of no 


two cases where differences among the applicants are identical. Therefore, 
the significance to be given in each decision to each difference aiid to each 
critexjon must of necessity vary, and must necessarily be considered in con- 


text with the other facts of the individual cases. 
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If the Commission has been remiss in the past in not spelling out the 
decisional pr ocess in each case as carefully as it should, the obvious . 
remedy is improvement in the pr: eparation of Decisions. Moreover, 
through more carefully wr. itten Decisions, both the Commission and the 
applicants can view the weight given to each differcace and to each criterion 
in light of all of the facts ina given case. To the extent the other relevant 
facts in the applicant's case require the same conclusion, an ‘applicant can 
assume such conclusion will be reached by the Commission. To the extent 
the other relevant facts require or permit a different conclusion, the 
Commission will be free to so conclude. However, to attempt to cure what | 
might be considered past omissions in not fully spelling out rea ons for. 
Decisions by prescribing an arbitrary order and weight to be given to each 
of such criteria seems to me to be idealizing form over substance, and 
avoiding statutory and Jegal requirements in doing so. This is especially 
true when no need exists for establishing this procedure since a simpler 


and more adequate solution is at hand. 


The proposed fiat as to the weight which will be given to the various criteria - 
without sound predication of accepted data and when considered only ina 
vacuum and in the abstract - must necessarily result in a degree of unfair- 
ness to some applicants and in the fashioning of an unnecessary strait jacket 
for the Commission in its decisional process. How can we decide in advance 
and in a vacuum that a specific broadcaster with a satisfactor y record in one 
community will be less likely to serve the broadcasting needs of a second 
community than a specific long-time resident of that second community who 
doesn't have broadcast experience? How can we make this decision without 
knowing more about each applicant? The majority now says that experience 


can always be acquired and, therefore, that it is less important than Jocal 


le 
residence. But the knowledge acquired from such local residence can by the 
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same token by obtained just as easily - if not more easily - than broad- 
cast experience. It seems clear to me that the importance to be given 


to the element of experience in one case or to the element of local resi- 


dence in another case will necessarily vary in light of the additional 


factors involved in each case. 


Moreover, the decision by an individual without broadcast experience (or 
exhaps even without business expexience) to take full control of a com- 
plicated broadcast venture is held by this proposed Policy to be entitled to 
a significantly greater prefer ence than a decision by a more prudent : 
applicant who intends to secure competent, experienced and professional 

management to operate a station under his general direction until he 
acquires a reasonable degree of experience. It may be reasonable for the 
Commission to make such a conclusion in the light of all of the facts in a 
particular case, taking into consideration the specific attributes of the 
individua] concerned, but it is obvious that the same conclusion need not 
be valid ina second case where the same attributes may not be present. 
The fact that it may be difficult to explain different decisions in the two 
cases is taken by the majority as sufficient reason to establish arbitrary 
preferences. This I cannot accept. 


The evaluation of local needs and how best to provide for them is a highly 
subjective matter. Is the Commission competent - in advance of a review 

of all of the pextinent factors in a particular case - to decide that non- 
professional opinion as to the existence of needs or as to the manner in which 
the needs can best be fulfilled is automatically entitled to a greater weight 
than professional opinion based upon prior experience in substantially 
identical communities? I submit that it is not, and that although the decision 
might be difficult to make in any one case, and perhaps even more difficult 


to explain where the decisions differ on this factor in two cases, there can 
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| 
. 3 
nevertheless be sound bases for different results in cases involving 


these elements. We should not be foreclosed from explori ing them. 


The language of the Policy Statement is quite broad in certain areas while, 
_at the same time, the statement tries to be precise and restrictive in its 
proposed results. For example, terms such as “unusually high percentage 
of time", "unusual attention to community matters", "minor differences in 
the proportion of time", “ordinary differences in judgment”, etc., are used 
without definition as to the meaning of the terms. I presume that future 
decisions will spell out at least some guidelines as to their meaning, but 

it is obvious that this will be achieved only at great cost to the applicants 

- and after much litigation and then only in connection with the facts of a 
particular case. Since precise definitions are really not now feasible, why 
should these terms be employed? And since there appear to be no presently- 
existing guidelines which can be established in this document, then the 
ensuing wrangle in comparative cases as to what is ordinary, usual, un- 
usual, high, etc. , will take up at least the same time, if not more, than the 


mere introduction of proof of the basic facts. | 


I do not believe that the Commission has given sufficient thought to the con- 
Sequences of establishing the order and weight of preferences in comparative 
hearing cases. The document says that the policy is to apply to "new" appli- 
cants, and that it "does not attempt to deal with the somewhat different 
problems raised where an applicant is contesting with a licensee seeking re- 
newal of license". I do not believe that a logical or a legal basis can be 
established for making a distinction between criteria to be applied to renewal 
applications and‘criteria applicable to initial applications. The statutory test 
is exactly the same. The intention of Congress to require the same test was 


affirmed in the Communications Act Amendments of 1952. Since we must 


assume that the Commission will find it appropriate or necessary to make 
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uniform application of its statement of preferences, it is essential to con- 


sider the consequences of such application. The filing of a new application = 
organized according to forinula ~ to challenge a renewal applicant could _ 
lead to a facile but in many instances unfair and arbitrary decisional pro- 
cess. Is the Commission now ready to read out established broadcasters, 
not locally ewned, but otherwise without blemish in favor of any locally- 
owned applicants? Is the Commission now ready to read out established 
broadcasters who are without blemish, except that they utilize competent 
personnel who do not have an ownership interest, in favor of applicants 

who propose to operate the facilities personally? Is the Commission ready © 
to accept a new applicant formed to meet this preconceived mold in pre- 
ference to an existing broadcaster who does not fit into such mold regardless 


of other circumstances? 


I must assume that in the above cases the Commission will not reach its 
judgments arbitrarily and without giving consideration to all of the sig- 
nificant elements, Upon this assumption, I can foxesee the development of 
case after case where exceptions to the Policy will be found to be necessary 
in order to reach a decision which a majority will consider to be fair and in 
the public interest. I can foresee a decisional process which eventually will 
- be substantially similar - if not virtually identical - to the one in existence. 
Under these circumstances, I cannot believe that the public interest will be 
served, or the processes of the Commission expedited, by the adoption of = 


the proposed Policy Statement. 


No useful puxpose would appear to be served by further belaoring these 
points. While the motives of the majority may be excellent, I do not believe 
that its objectives can thus be achieved. Moreover, I fear that the degree of 
uniformity which is being sought will necessarily be detrimental to broad- 


casting in general and to the public interest. 


* (23) 


An overall objection which I think I should state is that the Commission 

is, in effect, placing legislative-like restrictions upon performance under 
‘the responsibility Congress intended it to implement with broad discretion. 
It would appear that we do not trust Commissioners to exer cise judgment 
with as much discretion as Congress intended to repose in the Agency. 
This restrictive approach not only limits the Agency, but, as has been _ 
indicated, threatens to inhibit the development of services S which do not 


conform to preconceived molds. 


I think that the Commission should consider - - instead of the adoption of 

this proposed "Policy Statement” - the introduction of such modern and 
accepted procedural methods as “discovery” - requiring its staff to make 

a more careful examination of each competing applicant pr iox to the 
issuance of hearing orders so as to specify issues which will encompass 

all materia] differences among the applicants rather than ordering hear- 
ings on generalized, boiler “plate issues and preconceived conclusions; and 
writing its decisions with such care as to eliminate frivolous and inconsequen- 
tia] matter and in such a manner that applicants would be readily apprised 
of areas which the Commission considers to be vitally i important. I believe 
that discovery procedure alone will do more to bring light - and to minimize 
heat - in comparative cases than a general abjuration of trivia. If the 


parties and, in fact, the Commission can secure factua] information about 


each of the applicants before the hearing, and if thereafter, the Commission 


will exercise care and discretion in the framing of the issues , more will have 
been achieved to shorten our hearing procedures than can reasonably be ex- 


pected from the adoption of this Policy Statement. 


_DISSE NTING STATEMENT OF COMMISSIONER ROBERT. eh BARTLEY 


I believe that our comparative hearings should be expedited by eliminating 


what has amounted to extensive bickering in the record over minutiae. 


As I see it, however, the Commission majority is attempting the impossible 


here when it prejudges the decisional factors in future cases. My observa- 
tion is that there are no tw. cases exactly alike. There are so many vary- 
ing circumstances.in each case that a factor in one may be more important 
than the same factor in another. Broadcasting’ - a dynamic force in our 
society - experiences constant change. I have expressed it differently on 
occasions by saying, “There's nothing static in radio but the noise." If 

we are to encourage the larger and more effective use of radio in the public 


interest, we must avoid becoming static ourselves. 


CONCURRING STATEMENT OF COMMISSIONER ROBERT E, LEE 


Even though I recognize the Policy Statement adopted by the Commission to 
be the result of a sincere effort to clarify the historical process of select- 
ing a winner in comparative broadcast-hearings, I am concurring with con- _ 
siderable reJuctance. J am disappointed that the Commission did not examine 
alternative methods of “picking a winner" from a group of competing appli- 
cants, each of which may be fully qualified but only one of which may be 
granted. For example, in a recent case involving nine applications where I 
unqualifiedly concurred with the result arrived at by the majority, I said: 


“However, I would much prefer such appropriate changes in the 
Communications Act and in the Commission's practices and ~ 
policies as would have permitted, in a case such as this, adop-. 
tion of a procedure which would, on a comparative basis, elimi- 
nate from further consideration several of the applications, and 
which would have permitted us to direct the remaining applicants 
to endeavox to work out a satisfactory merger arrangement within 
a stated xeasonahble period. In the event that such a merger were 
thereafter presented to the Commission, an award could have been 
given to the mexged entity. Failing such a merger, the Commission 
would thereupon proceed to select a winner f10m among the limited 
eligibles.” Veterans Broadcasting Company, Inc., et al, decided 
January 19, 1965 eC RR 2d 375]. 


(25) 


Over the years I have participated in Decisions in hundre of “com- 
parative proceedings” and candor compels me to say ‘that our method 
of selection of the winning applicant has given me grave concexn. I 
realize, of course, that where we have a number of qualified applicants 
in a consolidated proceeding for a single facility in a given community, 
it is necessary that we grant one and deny the others. The ultimate 
choice of the winner generally sustains the Commission's choice des- 
pite the recent rash of remands from the court. Thus, it would appear 
that we generally grant the "right" application. However, I am not so 
naive as to believe that granting the ' ‘xight application= could not, in 


Some cases, be one of several BID EEE SONS: 


The criteria that the Commission now says will be decisive ~- assuming al] 
other things are substantially equal - in choosing among qualified appli- 
cants for new broadcast facilities in comparative hearings, are not new. 
However, the Policy Statement does tend to restrict the scope somewhat 
of existing factors and if undue delay in the disposition of comparative 
broadcast hearings is thus prevented, some good will have been accom- 
plished. mya (a cam 

‘i 
I wish to make clear that my concurrence kere does not bind me with res- 
pect to the weight I might see fit to put upon the varjfous criteri ja in a given 
case. For example, while I recognize the problem of diversification of 
the mass media, I also recognize some counterbalancing in the advantages 
of common ownership of a radio station and a CATV system in the same 

market. In other words, if it should appear to me ina given proceeding that 

the owner of a newspaper or of a CATV system would do the better job of 
serving a particular community, I would not be so concerned with the com- 


poSition of such an applicant that I would select another that Was not "tainted" 


with the media of mass communication. 


(26) 


Historically, a prospective applicant hires a highly skilled communica - 


tions attorney, well versed in the procedures of the Commission. This 
counsel] has a long history of Commission Decisions to guide him and he 
puts together an application that meets all of the so-called criteria. 
There then follows a torturous and expensive hearing wherein each appli- 
cant attempts to tear down his adversaries on every conceivable front, 
while individually presenting that which he thinks the Commission would 
like tohear. The Examiner then makes a reasoned decision which, at 
first blush, generally makes a lot of sense - but comes the Oral Argument 
and all of the losers concentrate their fire on the ' "potential" winner and 

- the Commission must thereupon examine the claims and counter claims, 
"weigh" the criteria and pick the winner which, if my recollection serves 


me correctly, is a different winner in about 50 per cent of the cases. 


The real blow, however, comes later when the applicant that emerged as 
the winner on the basis of our "decisive" criteria sells the station to a 
multiple owner or someone else that could not possibly have prevailed over 
other qualified applicants under the criteria in an adversary proceeding. 

It may be that there is no better selection system than the one being followed. 
If so, it seems like a "helleva way to run a railroad", and I hope these few 
comments may inspire the Commission to find that better system even if it 
requires changes in the Communications Act. 
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xefusa] to permit it to amend promptly to put itself on a par with the other 
applicants. As late as thé oral argument of } May 22, 1967, the Cor mmission 
was still treating RTI as an applicant proposing only part-time use of the 


channel. There is no indication in the Decision or in the order denying 


petitions for reconsidexation that the Commission ever gave 3 its fulltime 


proposal a any real and SCSSEEEE. consideration. 


From the point of view of the other applicants, if the Commission 
did give full consideration to RTI's amended proposal, they were deprived 
of any right to test that proposal in hearing, a right that some of them at 
least expressly demanded at the second oral argument. The Commission's 
failure to resolve RTI's status substantially prejudiced the other applicants 
as well as RTI itself. 


the Appl sae 

Neither in its Decision nor in its order denying petition for recon- 
sideration did the Commission indicate that careful consideration had been 
given to serious and substantial contentions advanced by the parties. 
Community, for example, had urged the Examiner and the Commission to 
give consideration to Hanna's broadcast experience as manager of the 
‘Comell University stations at Ithaca, New York. The Examiner and the 
Commission both refused to do so on the ground that Hanna had no ownership 
interests in those stations. But Community was claiming, of course, not 
just a credit for the perfoxmance of the stations managed by Hanna but also 
a credit for his broadcast experience. Past broadcast record and broadcast 
experience are separate factoxs undex the Policy Statement, and Community 
was clearly entitled to credit for Hanna's experience, regardless of whether 
the Commission was right in ignoring the quality of his broadcast record. 


Flower, for example, was given credit for Larson's broadcast experience, 


even though the evidence was insufficient to permit a judgment as to 

the quality of his broadcast record.- In the case of Hamna, there was 
abundant evidence of the high quality of his per foxmance, but the Com- 
mission's Decision and order denying petitions for en ee give 
no indication of whether his broadcast experience was taken into account 


at all. 


The Commission was also silent about Heritage's strongly urged 
objection that the demerit assessed against it was improper. Heritage 
contended that the precise nature of the SEC action referred to in 412 of 
the Decision had never been established on the record, that the action 
was in any event insignificant as to Heritage because the person involved 
held only a 2% interest in Heritage, that the demerit violated adminis- 
trative due process in that it retroactively imposed an evidentiary burden 
on an applicant without designation of an issue or prior notice, and that it 
violated the Policy Statement's injunction against consideration of "minor 
blemishes" and against the receipt of character evidence without a desig- 
nated issue. There is no indication in the order denying petition fox", 
reconsideration that the Commission gave any consideration whatsoever to 


these contentions - 


Nor did the Commission give any indication that : had given any 
consideration at all to the contentions of Citizens and Main that changes in 
the broadcast industry since 1959 had been so substantial that the value of 
Larson's pre-1959 experience had been substantially diluted. Citizens 
supported its contentions with an uncontradicted affidavit establishing the 
exact nature of the substantial changes that had occurred. But despite its 
professed desire to decide the case “on the basis of the facts as they now 


: 2 : . = \ . 
exist" (Decision, §6(e)), the Commission ignoxed these contentions, as, 


| 
indeed, jt did all other contentions and proposals contained in the petitions 


79. 


for reconsideration. 


This court dealt with similar circumstances in Greensboro- 
High Point Airport Authority, 97 U.S. App. D.C. 358, 231 F.2d 517 
(1956), where it said (97 U.S. App. D.C. 362, 363, 231 F.2d 521-22): 


*_.. the fact remains that Greensboro has not re- 
ceived a plain answer to its charge of discrimina- 
tion. We think it is entitled to one. The issue was 
flatly raised, and was relevant to the Board's 
ultimate determination as to what the public con- 
venience and necessity required. The Board's 
failure to supply an answer was not harmless error - 
but prejudiced Greensboro's position in its efforts 
to obtain judicial review. We think the Board should 
now make appropriate findings of fact on ‘the issue, 
and state 'the reasons or basis" for its conclusion." 


E. The Commission Arbitrarily and Capriciously Rejected or 


Ignoxed Requests for Further Hearing 

Three parties--Star, Heritage and Main--asserted at the second 
oral argument that the case should be remanded for a further hearing. 
(T. 9895, 9910, 9963.) Star asserted that this was desirable so that 
changes in the applications could be evaluated 2/ (T. 9895.) Counsel for 
Community indicated a willingness to participate in a further hearing 
(I. 9897), and several insisted a further hearing should be held if the 
Commission accepted RTI's amendment specifying fulltime operation. 
(T. 9970, 9982, 9983, 9992.) 


_ The Decision, however, gave no indication that the Commission had 
even considexed calling for further hearings. The matter was raised again 
in the petitions for reconsideration. Heritage and Main related it to their 
assertion that the Initial Decision was invalid. (See pages 84-92, infra.) 
Citizens, however, urged that a further hearing was necessary as a matter 
of law because of the staleness of the record and the Commission's inability 
1/ “Duxing this period of time, have any of the principals been incapacitated? 

Haye any Jost interest? Aze any no longer available to perfoxm the 


functions which the application proposes? Have any made othex commit- 
ments?” (TV. 9895.) 
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to make meaningful distinctions among the applicants on the basis of 


“ : | 
..- if a grant is not made to Citizens on this 
petition for reconsideration, then the only reason- 
able alternative is to order a further hearing in 
which the applicants can update their proposals 
and undergo a new comparative evaluation. The 
elderly quality of the record (five years old) and 
the Commission's difficulty in finding significant 
differences between the applicants take such a 
procedure out of the area of discretion and make 
the procedure legally mandatory. That is, if the 
Commission cannot find any meaningful differences 
on this stale record, and apparently. it can't in view 
of the unsoundness of the grant to Flower, it is 
obliged to order a hearing on an updated record. 
While Citizens urged at the oral argument that there 
was no need for a “further hearing, it did not know 
then that the decision would rest on a pha ntom dis- 
tinction among the applicants. 

"A further hearing is, of course, necessary, as 
shown above, if the Commission continues to rely 
on the supposed superiority of Flower's integration. 
There.are too many unanswered questions about the 
quantity and quality of Flower's proposed integration. 
The case has been decided on a will-of-the-wisp, a 
distinction that lacks foundation in logic or fact." 


" 


The order denying petitions for reconsideration made no reference 
to Citizens’ assertion that the record was too stale to support a decision 
or to its contention that a further hearing was legally necessary. This 
was highly arbitrary. The Commission knew that theze had been sub- 
stantial changes in the composition of the applicants. Ith had before it un- 
contradicted evidence that there had been substantia] changes in the broad- 
cast industry dusxing the period that Larson had been awa y from it; and in 
view of the fact that its choice of Flower rested primarily on Larson's 
broadcast experience it had an obligation to take those changes into con- 


sideration. This was in strange contrast to the Commi ssion" n's action two 
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years earlier, on May 13, 1965, directing the filing of up-dating amend- 
ments and inviting a reassessment of the public's programming needs. 
Two years latex, with the record much staler, the Commission failed 
even to acknowledge reasonable demands to conduct further proceedings 
So that the case could, indeed, “be decided on the basis of the facts as 
they now exist." The Commission did not, in fact, decide it on that basis 
but decided, instead, ona very stale record. 
F. The Commission Unreasonably Ignored Proposals for Merger 

and Mediation... = 

References were made at the oral argument to the unsuccessful 
attempts of the parties to merge into a Single entity to operate the channel 
on a permanent basis. On March 1] , 1966, the Commission's Review Board 
had rejected a proposal by Flower, Genesee, and Community under which 
Flower and Genesee would dismiss their applications and obtain an interest 
in Community upon a grant of that appiication. In the same order, the Re- 
view Board rejected a proposal by Fedexal that the Commission, without 
further hearing, issue a permanent license to the operators of the interim 
Station, assigning to each of them whatever percentage of ownership it 
found appropriate. The Review Board held that such procedures could not 
be approved in the absence of agreement among all parties. (FCC 66R-73. ) 


At the oral argument on May 22, 1967, several applicants declared 
a continued interest in a resolution of the case by merger; and two of them, 
Heritage and Main, expressly requested that the Commission attempt to 


effect a mutually agrecable merger by assigning the role of mediator to an 


individual Commissioner or by some other means. 


When the Commission's Decision was released on August 3, 1967, 
it made no reference to the proposals for merger or mediation. Main's 


petition fox reconsideration renewed the proposal fox mediation (as an 
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| 
i 
alternative to the further proceeding which it asserted was necessary 
because of the lack of an Initial Decision); and RTI proposed in its” 

petition for reconsideration that the Commission (as an alternative to award- 
ing the _channeltoRTFTl) direct a merger of all applicants and assign : 
stock participation in the mer ged corporation in accordance with the 
Commission's comparative evaluation of all applicants. The order 


denying petitions for reconsideration made no reference to those proposals. 


The Commission's lack of response to these suggestions was, at 
best, unfortunate and unimaginative... In the unusual circumstances of 
this case, it was also arbitrary. The Commission was fully aware by 
this time that the parties had come close to merging .on theix own. Indeed, 
it had been stated at the oral argument on May 22, 1967, that (T. 9965: 


"We came very close toa merger. Ifa certain 
smile had been made and a little give, we would 
have had it." 


Similar situations had occurred before. For example, in the Syracuse 


television case, Commissioner Lee wrote a concurring opinion noting the 
desirability of a procedure under which mergers would be encouraged. 
Veterans Broadcasting Co., 4 RR 2d 375, 439 (1965). He doubted, however, 
if the Commission could require some or all of the applicants in a con- 
solidated case tomerge. (As it tur ned out, the competing applicants in 
that case did later merge into a single entity, with the Commission’ Ss 
approval. Syracuse Television, Inc., 11 RR 2d 817 (1967) Had the 
Commission been willing to encourage a merger, or to act as a mediator, 
the public interest would have been served and fuxther proceedings avoided. 
The Commission is apparently undex the impression that it can do nothing 
to compel or urge a merger of competing interests, even after years of 
litigation. This case presents the court with an opportunity that may not 


soon recur to assure the Commission that it does, indeed, have the authoxity 
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'. (and in some cases, the obligation) to Sac oeae a merger of mutually © 


exclusive applications. 


V. THE COMMISSION'S DECISION WAS UNLAWFUL BECAUS: NOT 
PRECEDED BY A VALID INITIAL DECISION CONTAINING CON- 
CLUSIONS AS WELL AS FINDINGS; THE EXAMINER'S FAILURE 
TO APPLY THE COMPARATIVE CRITERIA TO ALL APPLICANTS 
MADE THE INITIAL DECISION INVALID, ESPECIALLY IN LIGHT 
OF THE DISMISSAL OF RAETA'S APPLICATION 

As. shown in the Statement of the Case, pages 8-1], supra, the 

Hearing Examiner's Initial Decision did not apply the Commission's com- 

parative criterja so as to produce a ranking of all of the applicants. What 

the Examiner did was to treat the RAETA-RTI combination (and, toa 
limited extent, RAETA and RTI separately) as a standard against which all 
other applicants were measured. She simply made conclusions comparing 

RAETA (or RAETA-RTII) with the other applicants on the com parative 

criteria, but did not even purport to consider how these other applicants 


ranked vis-a-vis each other. 


The issues which the Commission had designated for hearing directed 
the Examiner to “determine on a comparative basis” which applicant would 
best serve the public interest in the light of the “backgzound and expexience 
of each,” the "proposals of each with respect to ... management and 
operation,” and the "programming service proposed in each of the ... 
applications." (Emphasis added) The Administrative Procedure Act (as now 
codified in Title 5 of the United States Code) provides expressly that an 
initial] decision "shall include a statement ... of findings and conclusions, 
and the reasons or basis therefor, on all material issues of fact, Jaw or 
discretion presented on the record." (5 U.S.C. 8537; emphasis added.) ~ 
But the Examiner did not do this. She determined "on a comparative basis" 


no more than that (in her judgment) RAETA was superior t to the other 
applicants on some of the comparative criteria. In this respect, she 
failed to make "findings and conclusions ... on all the material issues of 


fact, law, or discretion presented on the record." (5 U.S.C. §557(c).) 


Upon the withdrawal of RAETA, the Initial Decision in this case 
was, therefore, stripped of what this court has held to be the most essen- 
tial paxt of an initial decision, i.e., its conclusions. Channel 16 of Rhode 
Island, Inc. v. FCC, 97 U.S. App. D.C. 179, 229 F.2d 520 (1956). In 
that case, the Commission assigned an adjudicatory case to a Hearing 
Examiner with instructions to render an "initial decision" ‘containing find- 
“ings of fact only and reserved to itself the power to make the conclusions. 
This court reversed, holding that such a procedure violated Section 409(b) 
of the Communications Act which contained substantially the same language 
as Section &{b) of the Administrative Procedure Act (now SO eSeCe §557). 
The Court squarely held that an Examiner's’ Initial Decision must include 
conclusions as well as findings of fact. The only exceptions are those noted 
in the statute (47 U.S.C. 409(a))--that is, where the Examiner becomes un-~ 
available to the Commission, or where the Commission finds upon the record 
that due and timely execution of its functions jmperatively and unavoidably 
requires that the record be certified to it for initia] or final decision. Neither 


of those exceptions applied in Channel 16 and neither of them was relied upon 


by the Commission in the instant case. See SEC v. Chenery Corp. , 332 U.S. 


194 (1947.). athe | 
Channel 16 had been cited in the ora] argument to Support the con- 


tention that the Initial Decision was inadequate (T. 9912), and Heritage had 
relied on it to support the same point in its petition for reconsides ration. 
But the Commission made no attempt to distinguish it; indeed, it did not refer 


to it at aJl. In fact, the only distinction between Channel] 16 and this case is 
|. 
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STATEMENT OF QUESTIONS PRESENTED 
Appellee and intervenor submit that the questions 
presented in these consolidated appeals are as follows: 
1. Whether the Comnission's findings and conclusions are: 


(a) supported by the evidence of BOCES 


(b) precluded by previous precedents and policy 
statements? 


(ce) reasonable decisional judgments? | 


Whether the proceedings which resulted in a grant 
to Flower City were procedurally defective in 


violation of Section 8 of the Administrative : 
Procedure Act, 5 U.S C. 557, in the following 
respects: 
(a) In view of the dismissal- of RAETA's application, 
was the Examiner's decision inadequate, thereby 
affecting the proposed findings, exceptions, 
and oral arguments? 


Did the Commission's decision inadequately 


state its findings and conclusions? 


Did the Commission improperly refuse to admit 


certain proffered evidence? 
Was the Comnission required to adopt the suggestion 
of one or two of the applicants that it force 
or persuade all the applicants to memeee 
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I. THE COMMISSION'S GRANT TO FLOWER CITY WAS MADE 
AFTER A PROCEEDING WHICH WAS METICULOUS IN 
DETAIL. EACH OF THE COMMISSION'S FINDINGS AND 
CONCLUSIONS IS AMPLY SUPPORTED BY THE RECORD. 


A. Contrary To Appellants’ Contention, The 
' Commission's Basis For Selection Of Flower 
City Was Not Merely Flower's Proposed 
Ownership Participation But Rather A Com- 
bination Of Factors Leading The Commission 
To Conclude That Flower Is The Best Applicant. 


1. A Combination Of Factors Led To A Grant 
Of The Flower City Application. 


2. The Bases For The Comnission'’s 

Decision Are Clear. = 
The Comnission Did Not Commit Error When, 
After Adopting The Examiner's Extensive 
Findings Regarding Each Applicant's Pro- 
gramming Proposal, It Concluded That None 
Of The Applicants Was Entitled To A 
Preference In This Area. 


The Commission Properly Gave No Weight To 
The Post-Hearing Efforts Of Various Of The 
Appellants To Improve Their Comparative 
Standing. 


THE EXAMINER'S DECISION IS IN FULL COMPLIANCE WITH 37 
THE ADMINISTRATIVE PROCEDURE ACT AND ALL OTHER 
AUTHORITIES. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,277 


STAR TELEVISION, INC. 
Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


FLOWER CITY TELEVISION CORP. 
Intervenor 


No. 21,541 


COMMUNITY BROADCASTING, INC. 
Appellant 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION 


Appellee 


No. 21,542 


CITIZENS TELEVISION CORP. 
Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


No. 21,543 


FEDERAL BROADCASTING SYSTEM, INC. 
Appellant 
v. 
FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


No. 21,544 


HERITAGE RADIO AND TELEVISION BROADCASTING CO., INC. 
Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


No. 21,545 


_ GENESEE VALLEY TELEVISION CO., INC. 
p Appellant 
v. 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


No. 21,546 


MAIN BROADCAST CO., INC. 
Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


No. 21,547 


ROCHESTER TELECASTERS, INC. 
Appellant 


v. 
| , FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


ON APPEALS FROM A DECISION AND A 
MEMORANDUM OPINION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


These appeals seek reversal of a decision of the Federal 
Communications Commission granting the application of intervenor 
Flower City Television Corporation for a construction permit for a 
television broadcast station to operate on Channel 13, Rochester, 


New York, and denying the mutually exclusive applications of 


appellants. Decision released August 3, 1967, 9 ECAC 2d 249, 


and the Conmission*s denial of reconsideration of its decision, 


Memorandum Opinion and Order, released November 29, 1967, 10 F.C.C. 
27 


2d 718. 


1/7 Each of the above cases was consolidated by the Court on 
January 18, 1968. To facilitate recognition of the multiple 
parties, they will be referred to hereinafter as Star (Case No. 
21,277), Community (Case No. 21,541), Citizens (Case No. 21,542), 
Federal (Case No. 21,543), Heritage (Case No. 21,544), Genesee 
Valley (Case No. 21,545), Main (Case No. 21,546), and RTI (Case 
No. 21,547). 

2/ Only Star, Case No. 21,277, did not seek reconsideration of 
the Commission's August 3, 1967 decision. 


= fi = 
Appellants* statement of the case is both selective in 
regard to the facts presented and argumentative. The following 
objective history of the proceeding before the Commission is 
therefore submitted in the belief that it will be of assistance 
to the Court. 
Channel 13, a VHF Chea was assigned to Rochester in 


August 1961 after a rulemaking proceeding in which the Commission 


found that a third full network service could not adequately com- 


pete on a UHF charinel with the VHE stations in Rochester. Channel 


Assignment in Rochester, N. Y., 21 Pike and Fischer, R.R. 1748" (a) 
47 


(2961) — Following this assignment, each of the appellants applied 
5 


for the channel. A comparative hearing began on June 4, 1962, and 


‘was concluded on December 7, 1962. 


3/ Rochester has two other VHF television assignments. WHEC-TV, 

an affiliate of CBS, has operated on Channel 10 since 1953; WROC-TV, 
an affiliate of NBC, has operated on Channel 8 since 1949. 

4/7 During the rulemaking proceeding, the Commission found that 
Rochester, a metropolitan area of over a half million people and 
among the top fifty markets in the country, had only two operating 
television stations and that ABC's programs were not sufficiently 
available on these two stations, with some twenty of its programs not 
being carried. Because the VHF stations were securely entrenched 

in the market and UHF set conversion in Rochester was negligible, 

the Commission concluded that the only means of establishing a third 
viable commercial station was to assign an additional VHF channel 

to Rochester. 

5/ On September 15, 1962, as a temporary move pending the outcome 

of the multi-party comparative hearing, the Commission authorized 

an interim corporation to operate Channel 13. All of the appellants 
except RII but including the intervenor are members of this interim 
corporation, This Court on February 19, 1968, stayed the Commission's 
grant to Flower City pendente lite, at the same time, however, imposing 
an expedited briefing schedule. Accordingly, the temporary interim 
corporation continues to operate the channel. 
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In a January 22, 1964, decision, the examiner after making 
extensive findings of fact in regard to each of the applicants 
| 


(9 F.C.C, 2d 266 through 519) recommended that the Commission grant 
the applications of Rochester Area Educational Television 


Association, Inc. (RAETA) and Rochester Telecasters, Ine. (RTI). 
RAETA and RII had proposed a “share-time™ operation on Channel 13 
. and their applications comprised a single proposal. 

Preliminary to the examiner*s decision, the parties had 
filed more than 2900 pages of proposed findings and conclusions. 
Subsequent to her decision, exceptions and supporting briefs were 
filed by all of the applicants. On the same date upon which these 
exceptions were filed, the American Broadcasting Company, not a 
party to the proceeding, filed an amicus curiae brief in which it 
argued to the Commission that an affiliation with share-time operator 
RTI would not give ABC a competitive place in the market in view of 
the large number of hours per week wich would be allotted to RAETA 
for non-commercial educational use (R. Vol. 32, Brief oe ABCSeDens) is 

Six months later, all of the applicants but the proposed 
grantee asked to have the record reopened and remanded to the examiner 
to explore the effect on RAETA's programming of an application about 


to be filed by the Rochester School District for an in-school-viewing 


= fh 
system (Petition to Reopen the Record and Remand, R. Vol. 33). 
At an oral argument held on November 2, 1964, before the Commission 
sitting en bane, each of the applicants was afforded an opportunity 
to address itself, in addition to its main argument, to this pending 
petition to reopen the record (Order, released October 23, 1964, 
Mimeo No. 5892). 

Thereafter, on the basis of the parties’ exceptions, 
briefs, and oral arguments, as well as upon the basis of the ABC 
amicus brief, the’Commission did reopen the record to explore, 
inter alia, the impact of a possible grant to RAETA on its ultimate 
goal of a competitive third network service (Memorandum Opinion and 
Order, released May 13, 1965 (FCC 65-403)). At the same time, each 
of the applicants was given an opportunity to bring its application 
up to date with regard to involuntary changes and to reflect any 
programming changes occasioned, if such was the case, by any changed 
needs of the community. Before any additional hearing sessions were 


held, however, the applicants entered into a series of negotiations 


culminating in the dismissal of RAETA’s VHF application (2 F.C.C. 
7 


. 2d 448 and 1029 (1966)). 


$/ It was not until after the Examiner had closed the record that 
a rulemaking proceeding (Docket No. 14,744) was finalized wherein 
the Commission established a new class of educational television 
service for the transmission of instructional and cultural material 
to miltiple receiving locations. Appellants filed their request to 
have the record reopened in October, 1964, ten months after the 
Examiner*s Initial Decision was released, at a time when they were 
informed that an application was about to be filed by the Rochester 
School District for authority to construct and operate an instruc- 
tional television system. 

7/ RAETA now operates Station WXXI in Rochester, a UHF educational 
ehannel. 
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Meanwhile, the Commission had issued a Policy Statement 


| 
on Comparative Broadcast Hearings, 1 F.C.C. 2d 393 (1965). Asa 


result of that Statement, the Commission determined in this proceed-~ 
ing that no further evidentiary submissions would be meres and 
that no useful purpose would be served by permitting the applicants 
to modify their programming proposals. Accordingly, the remand order 
was set aside and, upon the urging of various applicants (Joint 
Petition For Prompt Resolution of Case, March 2, 1966), the Commission 
concluded that the proceeding could be decided upon the basis of the 
. existing record (Order released April 21, 1966, FCC 66-347) . None of 
the parties objected to the Commission’s decision not to hold a 
further hearing. 
A second oral argument was held before the Commission on 
May 22, 1967. At its conclusion, after exhaustive consideration of 
the record and enOroten analysis of the comparative qualifications 
- of each of the applicants, the Commission chose Flower City. as the 
operator of Channel 13. 
The Commission adopted the examiner's findings of fact 
but, because the "share-time™ application was no longer in existence, 
it found that the proceeding warranted substantially different 
conclusions and a different result from that recomended by the 


examiner. Accordingly, the Commission evaluated each of the 
| 


-8- 
remaining applicants on the basis of the comparative criteria which 
had been explored at the hearing and in light of its subsequently 
issued Policy Statement in regard to these comparative eriteria. 

As a result of this analysis, it found that a number of the applicants 
were outstanding but concluded that in its view the public interest 
would be best served by a grant of Flower City's application, 

deriving assurance of good performance from the extensive broadcast 
experience of Flower’s two fully integrated stockholders and from 

the fact that enecorest majority of Flower's stock is held by local 
residents, the majority of whom will devote some time to the operation 
of the station. 


In assessing all of the other applicants, the Commission 


found that aside from Flower City, only Community and Federal had 
&/ 


significant characteristics warranting a comparative preference 
o/ 
on any score, Flower was preferred over Federal "since the public 


. interest in a television station in Rochester which will provide an 
entirely new viewpoint in broadeasting not associated with any 
existing station is more important than the greater ownership 

10 


participation which would be provided by Federal.” [Federal'*s 


8/ The Commission had found Federal warranted a preference because 


it provided 100 percent integration of ownership and management and 
that Community was entitled to a preference because of its 15 percent 
stockholder*s relationship to the “commendable record of performance” 
compiled by station WHAM. , 

_3/ Only one applicant, Heritage, was assessed a comparative demerit 
because of the character qualifications of one of its stockholders. 
10/ Commission Order denying petitions for reconsideration, 

10 F.C.C. 2d 718, 719. 
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single stockholder is already connected with a station in Rochester 


and another within seventy miles.] The Commission preterees Flower 
over Community “because of the former*s superiority, arising from 
the experience oar, in the area of participation mi sterion 
operation by ee While Community’s past broadcast record was 


commendable, the Commission held that it was not so outstanding as 


to warrant substantial weight since it was not the past record of 


Community itself, but rather that of a station in which a 15% Community 
stockholder held-an interest. 


In denying reconsideration of its decision, the Commission 
stated: : 

The petitioners are once again arguing that their 
versions of the facts require grant of their respec- 
tive proposals for essentially the same reasons 

that they have been urging throughout this proceeding 

- - - [While we concluded that Flower’s application 
should be granted only after exhaustive consideration 
‘of this record and thorough analysis of the comparative 
qualifications of each of the applicants, we have 
again reviewed our Decision in light of petitioners? 
present contentions and we are convinced that! they 

have presented no reason which warrants a departure 
from the findings and conclusions contained in 

that Decision. Under these circumstances, we 

remain convinced that the public interest will 

be best served by a grant of Flower’s application 

and, thus, the petitions for reconsideration of 

that determination must be denied, 12/ (Footnotes 
omitted.) 10 F,C.C. 2d 720-21. 


These appeals followed. 
li/ Ibid. 

12/ Two Commissioners dissented from the Commission's grant to 

Flower City, Commissioner Bartley who, disagreeing with the majority 

as to the significance of the diversification of control of media of 
mass communications criterion, would have chosen Federal, notwithstanding 
the fact that its sole stockholder operates a radio station in Rochester, 
and Commissioner Johnson who would have chosen Community. However, 
Commissioner Johnson explained that his "preference is not a strong 

one, and the Commission's choice [of Flower City] is quite satisfactory.” 


9 F.C.C, 2d 260-263. 
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SUMMARY _OF ARGUMENT 
I. 
Although appellants assert that their main argument 
™is not whether the Commission was right or wrong in preferring 
Flower but whether it complied with legal requirements in doing so,” 
the bulk of their contentions challenge the correctness of the 
Commission*s choice and are in fact nothing more than a restatement 


of factual contentions which were submitted to the Commission, 


carefully considered by it, but rejected. In our view, this case 


lies within the realm of the Commission’s diseretion which, as the 
Court pointed out in Pinellas Broadcasting Company v. F.C.C., 97 
U.S. App. D. C. 236, 230 F.2d 204, cert. gen. 350 U.S. 1007 (1956), 
is extremely wide where a qualified applicant has been selected and 
where procedural requirements have been met. There is no question 
here but that the requirements of the Administrative Procedure Act, 
5 U.S.C. 557, were complied with. The Commission's proceedings were 
meticulous in procedural detail. Appellants were fully informed of 
all issues. They had a full opportunity to present their cases 
through the process of an evidentiary hearing followed by proposed 
findings. They were apprised of the grounds of the initial decision 
and were twice iafforded a full opportunity to be heard at oral 


argument. Each of their exceptions was considered and ruled upon 


ils 


and, most importantly, the Commission ultimately and with extreme 


care explained why its assessment of the findings when considered 
| 


in light of its policies led it to select Flower City over the 


other applicants, 


Contrary to appellants? contention, while Flower City's 
. | 


operation of Channel 13 will be with the fulltime participation 
of substantial owners--Larson, who will serve in the key position 
of general manager, and Auchincloss, who will serve in an equally 
vital capacity as‘ program director--this was not the single factor 
which led the Commission to choose Flower City. Important also were 
the facts that these fully integrated owner-operators are men highly 
experienced over a long period of time in the field of broadcasting; 
that Flower City will provide a "ew voice” to the community 
unassociated with any existing station in the area; that the great 
majority of Flower*s stock is held by persons with area familiarity, 
29 of its 31 stockholders being longtime residents of Rochester, and 
the remaining two planning to move to Rochester upon a grant to 
Flower; and the further fact that the great majority of Flower's 
stock is held by persons who will devote some time to the operation 
of the station. No other applicant possesses these collective 
characteristics. 

Also,contrary to appellants* contention, the pases for 


| 
the Commission's decision are clear, carrying out the objectives 
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set forth in the Commission’?s Policy Statement on Comparative 


Broadcast Hearings, 1 F.C.C. 2a 393 (1965), of a maximum diffusion 
of control of the media of mass comminications, and fulltime participa- 
tion in station operation by owners experienced in broadeasting and 
familiar with the area so as to achieve a greater likelihood of 
sensitivity to an area*s changing needs and of programming designed 
to serve these needs. And the Commission did not commit error when, 
after adopting the examiner*s extensive findings regarding each 
applicant?s programming proposal, it coneluded that none of the 
applicants was entitled to a preference in this area, that each of 
them had met its obligations in regard to becoming familiar with the 
community and area to be served, and that each of them had proposed 
an adequate service to meet the ascertained sontr and interests. 

The Commission properly gave no weight to the post-hearing 
efforts of various of the appellants to improve their comparative 
standing. Chief among these was Federal'ts last-minute promises 
to sell its broadeast interests in the Rochester area so as to 

"improve its position under the diversification eriterion. To have 
considered this matter, first raised approximately five years after 
Federal*s application was filed, would have been improper and unfair 
to the very parties who now claim that the Commission has been 


unfair to Federal. Moreover, such consideration would have been 
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contrary to the decisionsof this Court. See Central Broadcasting 
Company v. F,C,C., 126 U.S. App. D.C. 257, 377 F.2d 143 (1966) ; 


and Colorado Radio Corp. v. F.C.C., 73 U.S. App. D.C. 225, 118 F.2a 


24 (1941). 


II. 

Finally, the only arguments made by appellants which fall 
outside the area of Commission discretion as discussed by this Court 
in Pinellas were (1) that there was no valid initial decision as 
required by the Minch Procedure Act because of the ultimate 

" dismissal of the RAETA application and the fact that the examiner 
had failed to rank in order of preference each of the jlosing 
applicants, and (2) that after the withdrawal, of the RAETA application 
from the proceeding, a further hearing should have been held. In 
our view, these contentions are entirely without merit. The 
examiner’s initial decision complied with all of the requirements 
of the Administrative Procedure Act and of the Commission*s 
regulations. It included an exhaustive statement of findings and 
ample conclusions of law, as well as the reasons therefor, upon all 
issues of law and fact. The initial decision was susceptible when 
released of becoming final Commission action. Under Section 1.276 


of the Commission's rules, 47 CFR 1.276, however, this finality 


was precluded by the exceptions which were filed by the parties long 


~ The 
before RAETA*s application was dismissed. Accordingly, such dismissal 


could not have deprived the initial decision of the validity which 


it had when it was released. Moreover, in Eastern Airlines v. 0,A.B., 


271 F.2d 752, 760 (2d Cir., 1959), cert. den. 362 U.S. 970, Eastern 
made the same argument as the appellants make here with regard to the 
ranking of the Losing applicants. The Court stated that “where one 
of the competitive applications is held preferable to the others 
from the standpoint of public interest no further findings with 
respect to unsuccessful applicants is required." See also 
Continental Southern Lines v. C.A,B., 90 U.S. App. D.C. 357, 358, 
197 F.2d 397, cert. den. 344 U.S. 831 (1952); Simmons v. F.C.C., 
79 U.S. App. D.C. 264, 145 F.2d 578 (1944); Deep South Broadcasting 
- Co. v. F,C.C., 107 U.S. App. D.C. 384, 278 F.2d 264 (1960); and 
N.L.R.B. v. Champa Linen Service, 324 F.2d 28 (10th Cir., 1962). 

As to the second procedural point raised by appellants, 
we need only note that while in their exceptions some of the applicants 
had objected to the examiner*s failure to rank the losing applicants 
among themselves, none of them argued then or at any time prior to 
the second oral argument held in May 1967 that it was necessary to 
remand this proceeding for the preparation of a new initial decision. 
Indeed, as late as March, 1967, the applicants joined in a petition 


urging the Commission to resolve this proceeding by issuing a final 
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decision. In view of these facts and circumstances, and the further 
fact that each of the applicants? extensive exceptions was considered 
in detail, we respectfully submit that none of the apices in 
this proceeding has been deprived of any procedural right. 


ARGUMENT 


I. JHE COMMISSION*S GRANT TO FLOWER CITY WAS MADE 
AFTER A PROCEEDING WHICH WAS METICULOUS IN 
DETAIL. EACH OF THE COMMISSION*S FINDINGS AND 
CONCLUSIONS IS AMPLY SUPPORTED BY THE RECORD. 
SS tS ED MELY SUPPORTED BY THE RECORD 
Although appellants assert (Br. p. 41) that their main 
argument "is not whether the Commission was right or wrong in 
preferring Flower but whether it complied with legal requirements 
in doing so," we respectfully submit that the bulk of their 
contentions challenge the correctness of the- Commission's choice 
and are in fact nothing more than a restatement of factual 
contentions which were submitted to the Commission, carefully 
13/7 
considered by it, but rejected. This case, then, is! typical 


; of a host of appeals which have been brought to this Court over 


the years by losing applicants in comparative proceedings. The 


standard governing review of such proceedings was set forth in 


13/ See, for example, Br. pp. 38 and 39, or Br. p. 45 where, using 
the technique of rhetorical questions, appellants suggest that the 
Commission has ignored their respective positions and endeavor to 
re-argue their cases de novo. 


cies 


the following terms in Pinellas Broadcasting Co. v. IACeO A Y/ WAS. 
App. D.C., 236, 238, 230 F.2d 204, cert. denied 350 U.S. 1007 (1956): 


*The controversy is in an area into which the courts 
are seldom justified in intruding. The selection of 

an awardee from among several qualified applicants is 
basically a matter of judgment, often difficult and 
delicate, entrusted by the Congress to the administrative 
agency. The decisive factors in comparable selections 
may well vary; sometimes one applicant is superior to 
another in one respect, whereas in another case one 
applicant may be superior to its rivals in another 
feature. And it is also true that the Commission's 

view of what is best in the public interest may change 
from time to time. . . . The courts cannot interfere 

so long’as the process, the premises, and the judgment 
are not arbitrary.” 


, 


See also Seripps-Howard Radio, Inc. v. F.C.C., 89 U.S. App. D.C. 13, 


189 F.2d 677, 680, cert. den. 342 U.S. 830 (1951); McClatchy 


Broadcasting Co. v. F.C.C., 99 U.S. App. D.C= 195, 239 F.2d 15 (1956), 


cert. den. 353 U.S. 918 (1957); Florida Gulf Coast Broadcasters, Inc. 
ve F.C.C., 122 U.S. App. D.C. 250, 352 F.2d 726 (1965). 


There is no question here but that the Commission's "process, 
- + - premises, and . . . judgment™ were not arbitrary. There is no 
question but that the Commission complied with the requirements of 


the Administrative Procedure Act, 5 U.S.C. 557, and with the holdings 
LU/ 
of each of the cases cited by the appellants on this point. The 


i4/ Burlington Truck Lines, Inc. v. United States, 371 U.S. 156 (1962) 
and Greensboro-High Point Airport Authority v. CAB, 97 U.S. App. D.c. 


359, 231 F.2d 517 (1956), relied upon by appellants, lend no support 
to their contentions for this is not a proceeding in which the agency 
made no findings and provided no analysis for its decision. To the 
contrary, the Commission made over two hundred and fifty pages of 
detailed findings and considered each applicant with regard to all 
issues, 9 F.C.C, 266-519. 
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Commission*s proceedings were meticulous in procedural detail. 
Appellants were fully informed of all issues. They had) a full 
opportunity to present their cases through the process of an 
evidentiary hearing followed by proposed findings. They were 
apprised of the grounds of the initial decision and were twice 
afforded a full opportunity to be heard at oral ees Each 
of their exceptions was considered and ruled upon, 9 EC 2d. 
258-260, and, most importantly, the Commission ultimately and with 
care explained why its assessment of the findings when considered 
in light of its policies led it to select Flower City over the ‘other 
applicants, 9 F.C.C. 24 253-257. | 

In their brief, appellants have attempted to congeeeests 
that the Commission acted unreasonably in its assessment of the 
comparative criteria, failed to give proper weight to certain 
decisional factors, and that it failed to make nese rel and 
comprehensive or supportable findings and conclusions. In particular, 
they discuss their proposals for integration of ownership and 
management (Br. 19-26, 37-47), their programming proposals (Br. 47-55), 
the application to this case of the Commission's Policy Statement 
Governing Comparative Television Proceedings (Br. 55-68), and certain 


matters which arose after the close of the hearing (Br. 70-82). We 


discuss these contentions below, showing that as to each the 


Commission*s action lies well within the range of its discretion. 


iS/ See A, F. of L. v. United States, 87 F. Supp. 324,/ 334 @. D. C.) 
affirmed 338 U.S. 864 (1949). 
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A. Contrary fo Appellants? Contention. The Commission*s 
Basis For Selection Of Flower Ci Was Not Merely 


FlLower*s Proposed Ownership Participation But Rather 
A Combination Of Factors Leading The Commission To 


Conclude That Flower Is The Best Applicant. 


Appellantsargue (Br. 37-47) that the comparative criterion 
of ownership participation in station operation was "the most 
significant factor in the case" but that they are unable to discern 
' *the reasoning™ by which the Conmission arrived at its decision. 

We will show below that (1) the Commission’?s selection of Flower City 
was based upon not one, but a combination of factors, and (2) that 
the bases for the Commission’*s decision are clear, 4 


is A Combination Of Factors Led To A Grant Of The 


Flower City Application. We emphasize at the outset that while Flower 


City*s operation of Channel 13 will be with the full-time participation 


of substantial, owners -- Larson, who will serve in the key position of 
general manager, and Auchincloss, who will serve in an equally vital 
capacity as program director -- this was not the single factor which 
led the Commission to choose Flower City. Important also were the 


facts that these fully integrated owner-operators are men highly 
16/ 
experienced over a long period of time in the field of broadcasting; 


167 The reasonableness of the Commission*s conclusion that the broad- 
casting and particularly the television experience of Flower City's 
owner—operators warrants a comparative preference becomes most apparent 
upon examination of the relevant findings. The experience of G. Bennett 
Larson, 10 percent stockholder, executive vice president and director 
of Flower City who will be Channel 13'*s general manager, commenced in 
1926 at KDYL in Salt Lake City, Utah, where he was an announcer, enter 
tainer and program director. In 1929, he became a producer-director 
for NBC Network Radio in New York. Over the years, he has directed 
(cont? d) 
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that Flower City will provide a "new voice” to the community, 
unassociated with any existing station in the area; that “the 


great majority of Flower*s stock is held by persons with area 


familiarity [29 of its 31 stockholders being long time residents 


of Rochester, active in its business and civic life, and the 
remaining two planning to move to Rochester upon a at "es Flower] ; 
and the further fact that the great majority of its stock is also 
held by persons who will devote some time to the operation of the 
station. . .,*% 9 F.C.C. 24,254. We respectfully submit that the facts 
of this case, detailed at length at 9 F.C.C. 2d, 266-519, make ‘clear 


that no other applicant possesses these collective characteristics. 


16/ (cont'd) and produced such programs as.the "Big Show" with 
Gertrude Niesen, the “Al Jolson Program,” the "Gilette Safety Razor 
Program™ with Milton Berle, the "Aldrich Family” and the "Kate Smith 
Daytime Show.” From 1942- iS he served as vice president, general 
manager, and 20 percent owner of WWDC, Washington, D. C. Also, while 
vice president and general manager for the radio and television 
operations of the Bulletin, Philadelphia, Larson supervisied the 
application for and construetion of WCAU-IV in Philadelphia. Until 
1959, he served as president, general manager and 20 percent owner of 
KDYL radio and KDYL-TV in Salt Lake City. In addition, he has served 
as producer of several remote pickups for NBC. While he was associated 
with KDYL, Mr. Larson initiated an abundance of local programs and 
received the National Headliners Club Award for Cntstanc ine on-the-spot 
coverage. 9 F.C.C, 2d, 268-269. 

The Commission found the experience of Gordon Auchincloss, 
Flower*s §.33 percent stockholder who will serve as program director of 
Channel 13, to be of no less quality than Mr. Larson's. Auchincloss 
has served as writer, producer, and director of such programs as 
"Your Hit Parade,” "Information Please,* "Cities Service Concert,” and 
"The Sophie Tucker Show.” His activities have ranged from the produc- 
tion of a $125,000 network show to a $450 l-hour production, involving 
23 participants, for a station in Houston, Texas. Since 1933 when he 
began working as an announcer on radio station WCAP in Asbury Park 
for the summer, he has been closely associated with a wide variety of 
programs in both radio and television. He has won first place in the 
Edueation Film Library Festival and at the National Visual Presentation 
Association in connection with films he has produced, 9 F.C. Cc. 2d, 


269-270. 
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Appellants argue, however, that on any one subfactor 

considered by the Commission at least one of the losing applicants 
scored better than Flower City. We answer this contention simply 
by pointing to the Commission's pronouncement in its Policy Statement 
that “various factors cannot be assigned absolute values . .. and 
the differences between applicants with respect to each factor are 
almost infinitely variable," 1 F.C.C. 2d at 393. Appellants fail 
to assess each of the variables with regard to each applicant for 
to do so, we submit, would show that the Commission's conelusion 


was entirely reasonable. 4 


2. The Bases For The Commission*s Decision Are Clear. In 


its Policy Statement _on Comparative Broadcast Hearings, 1 F.C.C. 2d, 


393, 394 (1965), the Commission stated that one of the "primary 
objectives toward which the process of comparison should be directed" 


is "a maximum diffusion of control of the media of mass 
17/ 
communication, * and that in this connection "other interests in 


the principal community proposed to be served will normally be of 


i7/ The basic importance of diversification of mass media and the 
government*s obligation to prevent a concentration of control of the 
source of news and opinion has been long established. United States 
v. Storer Broadcasting Co., 351 U.S. 192 (1956); Scripps-Howard Radio, 
ine. v. F.C,C., 89 U.S. App. D.C. 13, 189 F.2d 677, cert. den, 

342 U.S. 830 (1951). See also Associated Press v. United States, 

326 U.S. 1, 20 (1944). 
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most significance, followed by other interests in the remainder of 
the proposed service area." In light of this, the comission™s 
decision moced that Federal is itself the licensee of radio station 
WSAY in Rochester and its 100 percent stockholder, Gorddn P. Brown, 
is the licensee of WNIA, Cheektowaga, N. Y., only seventy miles 
removed from Rochester. Because "none of the other applicants is 
otherwise associated with the media of mass communications to any 
significant extent," the Commission concluded "an equal preference 


mist be given to each of those applicants over Federal on this very 
important criterion,” 9 F.C.C, 2d, 253-254, | , 
The Commission also stated in its Policy Statement, 1 F.C.C. 

2d, at 395-396, that it was “primarily interested in full-time 

- participation™ in station operation by owners because it is 
"inherently desirable that legal responsibility and day-to-day 
performance be closely associated. In addition, there is a 
likelihood of greater sensitivity to an area*s changing needs, and of 
programming designed to serve these needs, to the extent that the 
station*s proprietors actively participate in the day-to-day operation 
of the station.” The Commission indicated that particular weight would 


therefore be given where staff positions, such as general manager or 


program director, were to be held by owners. The Commission observed 
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that it would also consider other "attributes of participating 
owners, such as their experience and local residence ... in 
weighing integration of ownership and management" for while 
ownership management is important, its value is increased if the 
participating owners are local residents. The Commission explained 
that participation by “a local resident indicates a likelihood of 
continuing knowledge of changing local interests and needs." It 


added, however, that "[o]f course, full-time participation is also 


necessarily accompanied by residence in the area,” 1 F.C.C. 2d, at 


396 n. 7. Finally, the Commission stated that .a “slight credit" 
would be given for "the local residence of those persons with 
ownership interests who cannot be considered as actively participating 
in station affairs on a substantially full-time basis but who will 
devote some time to station affairs." 1F.C.C. 2d,at 396. 

Applying the foregoing to the facts of this case, the 
‘Commission assessed the strengths and weaknesses of each applicant 
as follows, 9 F.C.C. 2d,at 254; 


"On this important factor all of the applicants, 
with the exception of Genesee and Heritage, propose 
full-time participation by a substantial percentage 
of the stock ownership, but none, with the exception 
of Federal, proposes to have more than one-half of 
the ownership interest represented in full-time 
station operation. Genesee has no full-time participa- 
tion by any person with an ownership interest and 
Heritage has almost none. Federal has 100 percent 
integration of ownership with management, In addition, 


Federal*s participation is by a long-term Local 
resident with many years of radio experience. 
Federal, therefore, is to be substantially | 
preferred over the other applicants on this 
factor.” [As indicated above, however, Federal 

was, in effect, out of the running because of the 

fact that it already operates a radio station in 
Rochester and another 70 miles away]. "Among the 

other parties with substantial integration, Flower 
ranks the highest, in view of the broad broadcasting, 
and particularly television, experience of G.) Bennett 
Larson, and of the somewhat lesser broadcast ‘experience 
of Gordon Auchinecloss II. We recognize that ithe 
integration of Flower is not accompanied by past local 
residence, and that in this respect it is not; the equal 
of RII,’Star, Main, and Federal. However, in view of 
the fact that the great majority of Flower*s stock is 
held by persons with area familiarity am the further 
fact that the great majority of its stock is also held 
by persons who will devote some time to the operation 
of the station, as is also true of most of the other 
applicants, we do not believe that in this particular 
ease the absence of past local residence by the two 
stockholders participating full time in the operation 
of the station is so significant. In addition, as we 
noted in the Policy Statement, persons participating 
full time in station operation by definition will 
become local residents. In view of our conclusions, 

we do not believe further ranking of the other 

parties, some of whom are very close, is necessary 

on this issue." 18/ 
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i8/ Appellants argue (Br. 31) that this "discussion of the 
applicants* integration proposals was perfunctory and unenlightening.” 
The short answer to this contention, which in different form permeates 
appellants* brief, is that appellants appear to have lost sight of 
the fact that, except as slightly modified in its ruling.on exceptions, 
the Commission adopted the Examiner*s extensive findings concerning 
each of the applicants in this proceeding. These must be considered 
in connection with each of the Commission*s ultimate conclusions. 
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Appellants argue (Br. 55-58) that in reaching these con- 
elusions the Commission misapplied its Policy Statement and hence 
committed reversible error. In particular, they take the position 
that whereas the Policy Statement places more weight on past local 
residence than on broadcast experience, the Commission reversed the 
order of significance when it determined to grant the Flower City 
application. We find no merit to this argument for while the 
‘Commission indicated that its primary purpose in issuing a Policy 
Statement regarding comparative broadcast hearings was to develop 
consistency and clarity of decision and to expedite the hearing 
process, such Statement was “not intended to preclude the full 


examination of any relevant or substantial factor.* 1 F.C.C. 2d, 


at 399. In discussing the criterion of diversification of control 


of the media of mass communications, 9 F.C.C. 2d, at 395, the 
Commission observed that "[i]t is not possible . . . to spell out 
in advance the relationships between any significant number of the 
various factual situations which may be presented in actual hearings." 
Plainly, the same observation is applicable to each of the other 
comparative criteria. “Various factors cannot be assigned absolute 
values,* 9 F.C.C. 2d, at 393. 

Here, the Commission closely examined the make-up of each 
of the applicants and simply decided that because there was present 


in Flower City such a high degree of local ownership and long-time 
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familiarity with the civie and business life of Rochester, the 
fact that two of Flower?s stockholders were not local residents was 
not deemed a deficiency. The long years of radio and television 
experience these stockholders proposed to bring to the day-to-day 
operation of the station, under the circumstances of this case, 
was held to offset their lack of past local mesidencenl 
Furthermore, we believe it should be perassel that the 
weight assigned by the Commission in its Policy Statement to the 
various comparative eriteria in no way altered appellants? burden 
‘of proof. No new criteria were established. Rather, the Statement 
merely endeavored to clarify the Commission?s Basessmens of the 
relative importance of the comparative criteria and fo sexve as a 


gaide to aid the Commission in reaching reasonable judgments in 


specific factual contexts. See Optical Workers Union v- NLRB, 


227 F.2d 687 (Sth Cir., 1955), cert. den. 351 U.S. 963 (1956); 


F.C.C. v. WOKO, Inc., 329 U.S. 223, 228 (1946); Pinellas Broadcasting 


Co. v. F,C,C., 97 U.S. App. D.C. 236, 230 F.2d 204, cert. den. 350 


U.S. 1007 (1956). There was no intent that this Statement be 
18/ a ge 
considered inflexible. 


18/ While appellants cite (Br. 69) a series of Fifth Circuit cases 
which hold that an agency may not depart from a previously declared 
rule, these cases have no application here. The Supreme Court, in 
reversing a similar Fifth Circuit decision which gave a rulelike cast 
to an agency policy decision, explained: policy statements are “guides, 
not fixed rules as such, and [are] designed to inform businessmen of 
the factors that would guide Commission decision.” F,7.C. v. 

Mary Carter Paint, 382 U.S. 46, 48 (1965), reversing 333 F.2d 654. 
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In sum, we submit that a reading of the Commission's 
decision makes clear that the Commission applied its Policy Statement 
to the facts of this case in an entirely reasonable manner and, 
further, that there is no merit to appellants? repeated urging that 
all they are seeking from the Commission is an “adequate statement 
of reasons.” These reasons were clearly given As the Supreme 
Court stated in Baltimore & Ohio Railroad Co. v. U.S., 298 U.S. 349, 
359 (1936), “There is no requirement that the Commission specify 
the weight given ‘to any item of evidence or fact or disclose mental 
operations by which its decisions are reached. Usual precision in 
respect of either would be impossible." See also Meeker v. Lehigh 


Valley R. Co., 236 U.S. 412, 427 (1945); Florida v. United States, 


282 U.S. 194, 215 (1931); United States v. B, & 0, R, Co., 293 U.S. 


454, 464 (1935). 


i9/ For example, Citizens urges (Br. 38) that the Commission ignored 
the qualifications of its principals and failed to indicate why they 
were not preferred over Flower City. But there is no question that 
extensive findings were made with regard to Citizens, 9 F.C.C. 2d, 

at 320-339, and that the Commission ruled on each of the Citizens’ 
exceptions, 9 F.C.C. 2d, at 260. The contentions of Star and 
Community (Br. 38) were similarly submitted to the Commission as 
exceptions to the examiner?s decision (Star Exceptions 1, 2, 6, 7; 
Community Exceptions B 1 - B 4) and, as in the case of Citizens, the 
Commission specifically considered and ruled on each such contention, 
9 F.C.C. 2d, at 258, 259. 
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The Commission Did Not Commit Error When! After 
Adopting The Examiner*s Extensive Findings 
Regarding Each Applicant*s Programming Proposal, 


It Coneluded That None Of The Applicants, Was 
Entitled To A Preference In This Area, 


Appellants? assertion (Br. 47-55) that the Commission failed 
to resolve the programming issue and that in so doing at failed to 
consider "significant differences* between the various, ' applicants is 
erroneous. A plain reading of the Commission's decision and of the 
Examiner*s findings demonstrates otherwise. After taking approxi- 
mately 6000 pages ‘of testimony on the various programming proposals 
of the applicants, the examiner made individual findings with regard 


20/ 
to each applicant's: proposed programming, These findings, totaling 


about one hundred and twenty-four pages, were adopted by the Commission 
2 


fi : | 
and served as a basis for its conclusions. 


After full consideration of the applicants? exceptions to 


the examiner*s findings, and after giving consideration to its Policy 


Statement, 1 F.C.C. 2d, 397-398, the Commission concluded that it was 


20/ Plains Radio Broadeasting Co. v. F,C.C., 85 U.S. App. D.c. 48, 
175 F.2d 359 (1949), on which appetiants rely because it is “virtually 


identical* lends them no support for, as the appellants point out, 

the Commission "failed to make any findings™ in Plains | Sos: This is 
clearly not the situation here. 

2l1/ The findings as to each of the applicants can be found in 

9 F.C.C. 2a as follows: Flower City, pp. 354-364; Genesee, pp. 364-371; 
Star, pp. 371-379; Community, pp. 370-385; Heritage, pp. 385-393; 

Main, pp. 393-402; Federal, pp. 402-408; Citizens, PP. 408-4255 

and R. T.I., pp. u25—440 . 
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"convinced that none of the applicants is entitled to a preference 
over any of the other applicants on the basis of its preparation and 
planning, its staffing, or its program policies and proposal,* 
9 F.C.C. 2d, at 254. The Commission explained its reasoning thus 
(9 F.C.C, 2d, at 251): 


In the Policy Statement we noted that program plans 
often have to be changed to take account of new 
conditions when the successful applicant begins 
operation and that our experience indicates that 

the program plans of competing applicants are so 
similar that minor differences among them generally 
prove to be of no significance. For these reasons, 
we stated that no issue would ordinarily be desig- 
nated for program plans and policies, or for staffing 
plans or other program planning elements, and that 
evidence on these matters would be considered 

under the standard comparative issue. As pointed out 
in the Policy Statement, each applicant has the 
responsibility for being familiar with the community 
and,area to be served and for proposing an adequate 
programming service to meet the ascertained needs and 
interests. From our consideration of the record in 
this proceeding, we are persuaded that each of the 
applicants has met its obligations in this respect 
and that variations in the respective program pro- 
posals are merely minor differences in the propor- 
tions of time allocated for varying types of programs. 
As we stated in the Policy Statement, such ordinary 
differences in judgment will not be compared in the 
hearing process when each of the applicants, as here, 
has demonstrated that it is able to carry out its 
proposal. 


While the Commission's Policy Statement constituted a 


modification of its past practices in that its purpose was, in part, 
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to eliminate "from the hearing process time-consuming elements not 
substantially related to the public interest," 9. F.C, c. 2d, at 394, 
it has long been held that the Commission oye bound to deal with 


all cases at all time as it has in the past. F.C.C. v. WOKO, 


329 U.S. 223, 228 (1946); Kentucky Broadcasting Corp. ve FC,C.,; 


84. U.S. App. D.C. 383, 385, 174 F.2d 38, 40 (1949). Especially 


is this so where, as here, the Commission*s reasoning as expressed 


in its Policy Statement was entirely reasonable. Pinellas 
Broadeasting Co. v. F.C.C., 97 U.S. App. D.C. 236, 230 F.2d 204, 


os 
cert. den. 350 U.S. 1007 (1956). : ? 


At the inception of this proceeding, the Commission had 


enlarged the standard comparative issue on programming ;"to determine 
whether there were particular types or classes of programs for which 
there was an unfulfilled need in the Rochester area and the extent 


to which the. need would be met by each applicant.” Appellants argue 


22/ However, neither the Policy Statement nor the Commission’ s 
‘decision here changes the applicant*s responsibility to show that 

its program proposals are designed to meet the needs and interest 

of the area, In addition, decisional significance continues to be 
accorded to material and substantial differences between the 
applicant*s program plans. This fully compen with established 
precedent. See Henry v. F,C.C., 112 U.S, App. D. C. 257, 302 F.2d 191 
(1962) cert. den.371 U.S. 821 (1963); Johnston Broadcasting Co. v. 
F,C,C., 85 U.S. App. D.C. 40, 175 F.2d 351 (1949). | 
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23/ 


that although Star claims to have’ demonstrated such a need, the 
Commission ignored its showing. This is incorrect. The Commission 
was fully aware of Star*s claims but, after considering all the 
applicants? programming proposals, it nonetheless found that the 
"variations in the respective program proposals are merely minor 
differences in the proportions of time allocated for varying types 
of programs.” The only applicant who had made a specialized pro- 
gramming proposal that warranted specialized consideration, the 


Commission found, ‘was RAETA whose application had been dismissed, 


, 


9 F.C.C. 2d, at 251 n. 3. 
Appellants next contend (Br. 53, 61-68) that Flower City 


should have been awarded a demerit because of its "inadequate 


preparation and planning.* The thrust of their attack is centered 
on the fact that Flower City's initial contacts in regard to pro- 
gramming were only within the corporation. The findings herein, 

9 F.C.C. 2d, at 267-277, reveal, however, that Flower*s stockholders 


are long-time residents of Rochester, active in its business and civic 


23/ Appellants assert (Br. 51), for example, that Star*s proposed 
24—hour programming demonstrates the specialized nature of its 
proposal. Butia reading of the examiner's findings, 9 F.C.C. 2d, 

at 371-376, shows no exceptional programming proposed by Star, 
particularly during the 1 to 7 a.m. segment. The bulk of this time 
is devoted to films and to repeat performances on video tape of 
station produced programs which appear elsewhere on the schedule and 
which were classified variously as Discussion, Education, Talk, 
Religious and News Programs. Furthermore, Star failed to adduce 

any substantial evidence, as for example a sampling of the listening 
public, which would have demonstrated a need or desire for such an 
unlimited television operation. Indeed, Star*s own witness testified 
that he had attempted to ascertain if any television station in the 
United States now operated 24 hours a day and had heard that there 
was only one such station in Nevada. He did not know whether there had 
been any attempts in the past by television stations to so operate 
(Ir. 2961-2962) . 
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gros Additionally, before the hearing began, approximately 55 con- 
tacts were made by 11 of Flower City*s stockholders. The examiner 
specifically found, 9 F.C.C. 2d, at 359 n. 78, that the appellants? 
contention that these contacts “were superficial. .. is not supported 
by the record.” She painstakingly set forth the philosophy of 
Flower City*s program proposal, describing how broad program titles 
had originally been formated as a vehicle within which specific 
program ideas could be reflected. Thus, the programmne proposal 
contained in the original application had enough built-in flexibility 
"to accommodate programming ideas discussed in the contacts,” 2 


9 F.C.C, 2d, at 360-361. 


We submit that any reasonable reading of the Commission's 


findings demonstrates that Flower City was far from derelict in its 


program planning. And none of the applicants has contended that 


| 
Flower City's method of proceeding in regard to the making of its con- 
24/ 
tacts in any respect prejudiced them. 


‘24/7 Moreover, appellants? claim (Br. 67-68) based on the treatment 
accorded one of the applicants, Salt City, in Veterans Broadcasting Co. 
38 F.C.C. 25 11965), lends no support to their position. Salt City 

-was 50% owned by a Providence, Rhode Island, department store and 
made no community contacts prior to designation for hearing, contenting 
itself with a study of the available statistical data. | The Commission 
found that: 

*. . . the Commission is concerned not so much with the 

programs initially proposed, as with whether the applicant 

would be continuously aware of the specific as well as 
general programming needs, and whether he would be 

reasonably prompt in his responses thereto. From the 
prehearing efforts exerted by Salt City, it is easier 

to picture a station awaiting official compilations of 

statistical data than one with its hand everpresent on 

the pulse of the Syracuse community." 38 F.C.C. at 57. 


The record demonstrates at a glance that Flower City*s composition and 
activities indicate a total lack of similarity between it and Salt City. 
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C.. The Commission Properly Gave No Weight To 
The Post-Hearinge Efforts Of Various Of The 


fae neerine bitorts Of Various OF The = 
Appellants To Improve Their Comparative Standing. 


As their final substantive argument, appellants lump 
together a series of matters which were not raised before the 
Commission until long after the hearing record was closed and 
in most instances not until the second oral argument was held. 
Essentially these were nothing more than belated attempts by 
various of the appellants to improve their own comparative 


standing. We will briefly discuss each point raised. 


1. The Commission Properly Gave No Decisional Weight 
to Federal*s Last Minute Promises to Sell (Br. 71-73). Federal, 


while participating in the the full hearing and submitting 


proposed findings, followed by exceptions and oral argument before 


the Commission en bane at no time indicated an intention to sell 
its broadcast interests in the Rochester area. After oral 
argument, an extensive period was provided in which the Commission 
invited amendments. Still Federal remained silent. It was not 
until a second oral argument was held, approximately five years 
after its application was filed, that Federal's counsel made an 
oral promise that Federal would dispose of one of its two broadcast 
interests in the Rochester area. 

The problems inherent in such oral promisesare 
self-evident. The Commission does not accord evidential weight 


to. statements made at oral argument unless all of the parties 
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are willing to stipulate thereto. There was no such stipulation 


here. In any event, at the time of the Commission's decision, 
no written petition to amend had been filed and no detailed 


information of any sort had been provided explaining exactly 


25/ 
how Federal proposed to “dispose” of its Rochester area station. 


It is evident that Commission consideration of the 
| 


bare, unsubstantiated promise of Federal's counsel at oral 
argument [or consideration of Federal'’s present bare statement 
of intent] would be procedurally improper and unfair to! the 
other parties. The Commission has consistently disallowed 
amendments after the closing of the record which are designed to 


shore up weaknesses revealed by the hearing process. poe 


reasonableness of this policy has been repeatedly upnels by 


this Court. See Central Broadcasting Company _v. F.C.C.; Cc. 126 
U.S. App. D.C. 257, 377 F.2d 143 (1966); Guinan v. F.C.C., 


111 U.S. App. D.C. 371, 297 F.2d 782 (1961); Colorado Radio Corp. 
v. F.C.C., 73 U.S. App. D.C. 225, 118 F.2d 24 (1941). 


2. RTI Was Allowed to Amend Its Application But Only 


in Such a Fashion as to be Without Prejudice to The Other Applicants 
(Br. 75-78). RTI and RAETA had proposed a share-time operation 


on Channel 13, RAETA to be allocated 44 hours a week a educational 


25/ On March 12, 1968, long after the petitions for reconsideration 
had been denied and several months after these appeals were filed, 
Federal, apparently realizing the inadequacy of its oral promise, 
filed a Petition to Amend the Record. Now Federal offers to sell 
both of its stations within five months after such time as the 
Commission awards it a construction permit for Channel 13. 
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programming and RTI to operate 83 hours per week. When RAETA 
voluntarily dismissed its application, long after the Examiner's 
decision was issued and after the first oral argument before the 
Commission, RTI sought to amend its application to specify 
fulltime operation. Although it first was of the view that RTI, 
having elected the type of proposal it would make, should not 
at this point of the proceeding be allowed to improve its 


competitive position in an effort to be extremely fair, the 


Comnission questioned all counsel at the second oral argument in 


regard to RTI's proposed amendment and then ruled: 


On November 29, 1965, RTI filed a petition 
requesting leave to amend its application to specify 
full-time instead of part-time, hours of operation 
and to alter its financing proposal. Oppositions 
were filed by Flower, Star, Federal; Citizens, and 
the Broadcast Bureau, and RTI filed a reply in response 
to those oppositions. Because it appeared that grant 
of RTI's petition would require an additional hearing 
and ‘would further delay the resolution of this 
proceeding, we concluded that RTI*s petition for leave 
to amend its application should be denied, FCC 66-593, 
released July 8, 1966. During the May 22, 1967, oral 
argument, RTI again requested leave to anend its 
application to specify full-time operation and argued 
that a further hearing would not be required since 
the initial decision contains complete findings of 
fact with respect to all of the applicant's principals. 
After further consideration, we are persuaded that 
the public interest would be better served by permitting 
RTI, without altering its comparative qualifications, 
to bring its proposal up to date so that this proceeding 
can be decided on the basis of the facts as they now 
exist. For this reason, we shall grant RTI's request 
for leave to amend its application to the extent of 
permitting it to specify fulltime operation. 

9 F.C.C. 2d at 253. 
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We find no merit to appellants’ argument that the Commission 
unfairly limited the scope of RTI's amendment. RII was| allowed 
to establish its financial qualifications to operate ful tine. 
It had, at the original hearing, made a separate showing from 
RAETA on all of the comparative criteria. This arenes 5 
earefully considered by the Examiner and made the subject of 
detailed findings which the Commission adopted. There an be 


no question as to the reasonableness of the Commission's ruling 


that RTI should not be allowed to go beyond this kind of showing 


and, from the vantage point of hindsight, change its originaL 


proposal in a manner that would prejudice the comparative position 
of the other applicants. 


3. The Commission Did Consider the Broadcast Interest 


of Flower’s Stockholder, Harper Sibley (Br. 73-75). appellants 


claim that the Commission should have considered the interest of 
Flower’s stockholder Harper Sibley in Empire Broadcasting, which 
was at the time of the Commission's decision the proposed 


assignee of station KLIV, San Jose, California. The Commission 


did consider the matter thus: 


Although both Star and Flower have spctaba their 
applications to reflect an ownership interest! in the 
assignee of standard broadcast station KLIV in San Jose, 
Calif., by certain of their stockholders, we are not 
persuaded that such ownership interest should be given 
any significant weight in this proceeding, in| view of 
KLIV's distance from Rochester and the less than controlling 
interests held. 

9 F.C.C. 2d at 253, n.8. 
| 
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This conelusion in no way conflicts with the Commission's Policy 
Statement, 1 F.C.C. 2d, at 394-395, wherein the Commission 
specifically stated, "The less the degree of interest in other 
stations . . . the less will be the Significance of the factor." 


The Commission's judgment in this regard was clearly reasonable. 


4, The Broadcast Experience of Community's Stockholder 


Hanna Was Not Relevant: The Demerit to Heritage Was Full Explained; 
EASE WAS Fully Explained: 


And Other Factual Contentions of the Appellants Need Not Have 
—_—_—_—<——_——emnons of the Appellants Need Not Have 
Been Considered (Br. 78-80, 82-84). The short answer to 


appellants’ contention that the Commission neglected to consider 


the broadcast experience of Community's stockholder Hanna is 


that the Commission did not neglect it. Rather it noted that - 
Hanna planned to devote only fifteen hours per week to the 
station's operation--a station which proposed to broadcast 118 
hours per week--and that he did not plan to reside in Rochester 
(9 F.C.C. 2d 255). As the Commission stated in its Policy Statement, 
previous broadcast experience is relevant only if the stockholder 
will participate "full-time or almost full-time in the station 
operation." See also 10 F.C.C. 24 at 720 n. 2. Accordingly, no 
great significance was attached to Hanna's experience. 
Appellants’ assertion that the Commission failed 
fairly to consider all of the evidence before assessing Heritage 


a demerit because of the character qualifications of one of its 
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stockholders is fully negated by the extensive findings of the 
examiner, adopted by the Commission, as well as by the Commission's 
discussion on this point, 9 F.C.C. 2d, at 256. And Citizens’ 
and Main's allegations with regard to changes in the broadcast 
industry requiring a different assessment under the experience 
criteria are no more than unsupported generalizations Perea long 
after the close of the record. It was not incumbent apon the 
Commission to consider such allegations. Colorado gadis Corporation 
v. F.C.C., 73 U.S. App. 225, 118 F.2d 24 (1941). 

Finally, appellants urge that the es 
have forced a merger of the competing applicants. The Commission, 


however, has no obligation to formulate applications; its 


obligation is merely to select from among qualified applicants 


the one which will best fulfill the purposes of the Communications 


Act, 47 U.S.C. 307. 


Each of the above arguments in no way demonstrates 


reversible error but, instead, clearly shows the Commission's 


extensive efforts to conduct a proceeding which would not 
| 


prejudice those applicants who were diligent in pursuing their 


applications. 
| 
II. THE EXAMINER'S DECISION IS IN FULL COMPLIANCE 
WITH THE ADMINZSSTRATIVE PROCEDURE ACT AND 
ALL OTHER AUTHORITIES. 


As we indicated at the outset of our brief, all of 


appellants’ arguments, although dubbed procedural, are actually 
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nothing more than a series of attacks upon the reasonableness 
of the Commission's choice of Flower City over the other 
Rochester applicants. This being so, they Clearly lie within 
the limitations on review of comparative proceedings prescribed 
by this Court in its Pinellas decision. The only arguments 
advanced by appellants which fall within this stated exception 
are (1) that there was no valid initial decision, as required 
by the Administrative Procedure Act, because of the ultimate 
dismissal of the RAETA application and the fact that in her decision, 
‘the examiner had failed to rank in order of preference each of 
the losing applicants (Br. 84-91), and (2) that after the withdrawal 
of RAETA from the proceeding, a further hearing should have 
been held to adduce more evidence (Br. 80-82). The insubstantiality 
of these contentions is, in our view, illustrated by the complete 
lack of supporting ier In addition, however, we 
note that in its Order denying reconsideration, 10 F.C.C. 2a 
718, 719-720, the Commission considered these identical arguments 
and carefully enunciated its reasons for rejecting them. We 


submit that the Court should do likewise for the same reasons. 


26/7 Channel 16 of Rhode Island, Inc. v. F.C.C., 97 U.S. App. 

D.C. 179, 229 F.2d 520 (1956), relied upon by appellants, lends 

no support to their contentions. In Channel 16, the examiner, 

at the direction of the Commission, made no conclusions. This, 
the Court found, was contrary to procedural requirements specified 
by law. Here, the examiner’s conclusions were most extensive and 
the proceeding in all respects met the procedural standards of 
the Communications Act and the Administrative Procedure Act. 


me Ye) 
The Commission's statement follows: 


Some of the instant petitioners have advanced 
the threshold contention that there has been ino 
valid initial decision in this proceeding; that they 
have been deprived of their right to file exceptions 
to a proper initial decision; and that our decision 
is, therefore, procedurally defective. They urge 
that the failure of Presiding Examiner Annie Neal 
Huntting to rank each of the losing applicants under 
the comparative criteria and the dismissal of the 
application of the Rochester Area Educational Television 
Association, 2 FCC 2d 448 and 1029 (1965), render 
invalid the initial decision which was released in 
this proceeding. We are convinced that these contentions 
are entirely without merit. The initial decision 
prepared by Examiner Huntting made exhaustive findings 
of fact with respect to each applicant's showing 
under all of the comparative criteria, and included , 
ample conclusions of law and a comparative analysis” 
of each of the applicants. 


It is clear that the initial decision complies 


with all of the requirements of the Administrative 
Procedure Act and of our regulations, since it included 
a statement of findings and conclusions, as well as 

the reasons or basis therefor, upon all. issues of law 
and fact; since the parties were fully informed of the 
issues and proposed grounds of the decision; and since 
the initial decision - was susceptible when it was 
released of becoming final Commission action. Under 
section 1.276 of our rules, the initial decision in 
this proceeding was precluded from becoming a final 
action by the exceptions which were filed long before 
RAETA's application was dismissed, so that the latter 
action could not have deprived the initial decision 

of the validity which it had when it was released. 

It is also clear that each of the applicants filed 
extensive exceptions to the initial decision, | obviously 
demonstrating that the parties had been fully informed 
of the issues and the proposed grounds of the decision. 


While the exceptions of some of the applicants 
objected to the examiner's failure to rank all of the 
losing applicants among themselves in claiming that 
their proposals should be granted, none of the 
applicants argued then or at any time prior to the 
oral argument of May 22, 1967, that it was necessary 
to remand this proceeding for the preparation lof a 
new initial decision. Indeed, as late as March 27, 
1967, the applicants, which now claim that our final 


ati Oe 
decision is procedurally defective, joined in a 
petition urging us to resolve this proceeding by 
issuing such a decision. In view of all of these 
facts and circumstances and the further fact that 
each of the applicants’ extensive exceptions was 
considered in detail, we are convinced that none 

of the applicants in this proceeding has been 

deprived of any procedural right and that these con- 

tentions must be rejected. 

In addition, it should be emphasized that in their 
exceptions, supporting briefs and replies, the losing parties 
did not merely attempt to show that the examiner had erred in 
preferring the share-time applicants over their applications. 
Rather, each applicant went to great lengths to urge its 
superiority over each of the other applicants 'in the proceeding. 
None of them were of the view that their only challenge stemmed 
from RAETA and RTI (see Exceptions in the Joint Appendix). 

The Commission's reasoning is fully supported by 


court decisions. See Eastern Airlines v. C.A.B., 271 F.2d 752 


(2nd Cir., 1959), cert. den. 362 U.S. 970; Continental Southern 


Lines v. C.A.B., 90 U.S. App.-D.C. 357, 358, 197 F.2d 397, 

cert. den. 344 U.S. 831 (1952); Simmons v. F.C.C., 79 U.S. App. 
D.C. 264, 145 F.2d 578 (1944). In Eastern Airlines, the appellant 
made the same argument as the appellants make here with regard 

to the ranking of the applicants. The Court stated at p. 760 

that, “where one of the competitive applications is held preferable 
to the others from the standpoint of public interest no further 


findings with respect to unsuccessful applicants is required.” 


= ti, = 

There is no question that had the examiner ranked each applicant, 
their positionswould in no way have been improved; clearly the 
Commission is not required to make such non-essential findings. 
Deep South Broadcasting Co. v. F.C.C., 107 U.S. App. D.C. 384, 
278 F.2d 264 (1960); N.L.R.B. v. Champa Linen Service, 324 F.2d 
28 (10th Cir., 1962). 

CONCLUSION 

For the foregoing reasons, the Commission's orders 

under review in these appeals should be affirmed and the Court’s 
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stay of the Commission’s grant should be vacated. 
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REPLY BRIEF FOR APPELLANTS 


I. THE COMMISSION'S FAILURE TO EXPLAIN ITS DECISION 
ADEQUATELY WOULD REQUIRE REVERSAL EVEN _IF THIS 
WERE AN ORDINARY AND ROUTINE CASE; ITS PERFUNCTORY 
DISPOSITION OF THE CASE WAS ESPECIALLY ARBITRARY _IN 
VIEW OF THE EXTRAORDINARY NATURE OF THE ISSUES 

INVOLVED 


The Commission's General Counsel seems to be suggesting that the 
Court treat this case as perfunctorily as did the Commission. This case is, 
the General Counsel says, “typical of a host of appeals which have been 
brought to this Court over the years by losing applicants in comparative 


proceedings" (Appellee Br., p. 15); and it can, accordingly, be disposed of 
merely by application of the principles set out in Judge Prettyman's opinion 
for the majority in Pinellas Broadcasting Co. vy. FCC, 97 U.S. App. D.C. 
236, 238, 230 F.2d 204, cert. denied, 350 U.S. 1007 (1956.) Intervenor 
describes these appeals as "garden variety", and it, too, makes the famil- 
iar invocation of Pinellas. (Intervenor Br. , p. 18.) 


This is wishful thinking. These descriptions simply will not fit. 
it is not an ordinary and routine thing for the Commission to award a broad- 
cast channel to an applicant that made no effort to ascertain community needs 
before filing its application and whose programming proposal was put to- 
gether in a Washington law office two days before filing by two stockholders 
who had never met each other before, had not met with their fellow stock- 
holders, and knew nothing about the community to be served. Appellants 
cannot recall -- and they daresay appellee and intervenor cannot do so 
either -- "a host of appeals" in which the Commission refused to resolve 
an issue (e.g. ,whether there are particular types or classes of programs 
for which there are unfulfilled needs in the Rochester area.) And surely it 
is extravagant to describe as "garden-variety” an assertion that the Com- 
mission violated the Administrative Procedure Act by deciding .a case 
without first considering a valid initial decision containing conclusions as 
well as findings. Nor is it an ordinary or routine thing for the Commission 
to choose an applicant primarily because of the quality of its proposed inte- 
gration of ownership and management without giving any indication of the 
basis on which it preferred that party's integration proposal to the similar 
proposals of other parties. Appellants are at a loss to see how these issues 
can be decided under the "process, ... premises, and... judgment" for- 
mula of Pinellas. 


Appellants have no quarrel with Pinellas and the other, similar 
cases cited and relied upon by appellee and intervenor. They do submit, 
however, that the doctrine of those cases has no relevance or applicability 


here. Perhaps the most effective answer to the contrary contention of ap- 
pellee and intervenor is to invite the Court to compare the Commission's 
decision in Pinellas, especially the conclusions in that decision, with the 
decision in the instant case. (The Commission's decision in Pinellas is 
reported at 9 R.R. 719; it can also be found in the Joint Appendix in this 
Court's Case No. 12,545, bound in Volume 1057,Records & Briefs, United 
States Court of Appeals, D.C.) Whatever else might be said of the Com- 
mission's decision in Pinellas -- and both the appellant and dissenting Judge 
Bazelon had a great deal to say about it -- it could not be charged, and in 
fact it was not charged, that the Commission in that case failed to explain the 
reasons why it decided as it did. As Judge Prettyman stated in Pinellas, the 
Commission “explained at great length its choice of awardee." (230 F.2d 
205.) The losing applicant's assertion on the Pinellas appeal was not that the 
Commission had failed to resolve issues, but that it had resolved them in- 
correctly. z | 
The appeals in this case are on a quite different ground. Here, un- 
like Pinellas, the applicants have never received an answer to their basic 
assertions. That is why it was possible, and indeed necessary, for appel- 
lants to use what the General Counsel calls “the technique of rhetorical 
questions” (Appellee Br., p. 15), which he finds so irksome and, appar- 
ently, so embarrassing. The fact of the matter is that the Commission did 
not answer those questions. Had it done so, appellee and intervenor could 


1/ One qualification must be made. One of the applicants in the Pinellas 
case proposed Tampa, Florida, as a station location and the other pro- 
posed St.Petersburg. One of the points asserted on appeal by the losing 
applicant was that the Commission's decision was defective for failure 
to make adequate findings and conclusions as to the comparative needs 
of the two communities. Since the point had not been raised below, the 
court refused to consider it on appeal. It is only in this rather minor 
respect that the appeal in Pinellas resembles the appeals in this case. 


very readily have demolished Part I of appellants’ brief simply by pointing 


to the answers. They did not do so because they could not do so. The an- 


swers nowhere appear. The questions posed in Part I of-appellants' brief 
are not rhetorical; they are, rather, questions that the Commission was 
obliged to answer and that it failed to answer. 


To take just one example, nowhere in the Commission’s decision 
or in the order denying petitions for reconsiderations is there any indica- 
tion of the process of reasoning by which the Commission concluded that 
the broadcast experience of Larson of Flower (or of Larson and Auchin- 
closs together) was preferable to the broadcast experience of Fraiberg of 
Citizens. The answer to this question is essential to the question of wheth- 
er Flower should be preferred to Citizens, or Citizens to Flower, under 
the criterion of integration. (A similar question exists, of course, with 
respect to every other pair of applicants.) Part I of appellants' brief does 
not assert that the Commission was obliged to prefer Fraiberg to Larson, 
nor does it in any other respect constitute an argument for any particular 
applicant. It does assert that appellants do not know why, or for what 
reasons, or on what basis, the Commission preferred Larson to Fraiberg. 
Appellants have not received from the Commission any answer to that 
question, or to the other questions raised in Part I of their main brief. 
The General Counsel asserts that the bases of the Commission's decision 
are clear. They are not clear to appellants, and appellants respectfully 
submit that they do not see how they can be clear to the Court either. 
Appellants do not know the answers to the questions posed in Part I of their 
brief, which the General Counsel has incorrectly characterized as "rhe- 
torical.“ Nor does the General Counsel know the answers to those ques- 
tions. Nor the intervenor. Nor the Court. For that reason alone, this 
case must be reversed. 


Il. COMMISSION COUNSEL CANNOT PATCH UP THE, DEFICIENCIES 
IN THE DECISION BY POST HOC RATIONALIZATIONS 

The Commission's summary and perfunctory treatment of the issues 
and contentions in this case has placed its General Counsel in the unenviable 
position of making the kind of post hoc rationalizations that the courts have 
condemned time and time again. NLRB v. Metropolitan Life Insurance Co., 
380 U.S. 438, 443-44 (1965); Burlington Truck Lines y. United States, 371 
U.S. 156, 168 (1962); SEC y. Chenery Corp. , 332 U.S. 194 (1947.) A 
notable example of this occurs in footnote 16 on pages 18-19 of appellee's 
brief, where the General Counsel notes certain facts about the experience 
and background of Larson and Auchincloss; these he contends, demonstrate 
the reasonableness of the Commission's preference for Flower (over all 
applicants but Federal) under the criterion of integration of ownership and 
management. But how can the General Counsel know that these are the facts 
that the Commission principally relied on in reaching that conclusion? More 
important, if these were the facts that influenced the Commission's judgment 
with respect to Larson and Auchincloss, how did the Commission weigh those 
facts against other facts relating to the broadcast experience of other inte- 
grated principals -- such as Fraiberg of Citizens, Forman of Star, and 
Green and Hanna of Community? Although it is to the General Counsel's 
credit that he fails to carry his speculations that far, the fact remains that 
the basis of the decision cannot be known until that question (among others) 
has been answered -- and answered, moreover, by the Commission rather 
than by its General Counsel. As the Supreme Court said in NLRB v. Metro- 


politan Life Insurance Co., 380U.S. 444: 


"... the integrity of the administrative process re- 
quires that "courts may not accept appellate counsel's 
post hoc rationalizations for agency action ...' Bur- 
lington Truck Lines v. United States ... [371 U.S. 
TSF see Securities & Exchange Comm'n v. Chenery 
Corp., 332 U.S. 194, 196. For reviewing courts to 
substitute counsel's rationale or their discretion for 


that of the Board is incompatible with the orderly 
function of the process of judicial review. Such 
action would not vindicate, but would deprecate 
the administrative process for it would ‘propel 
the court into the domain which Congress has set 
aside exclusively for the administrative agency.' 


Securities & Exchange Comm'n v. Chenery Corp. , 
supra, at 196." 


fil. THE “COLLECTIVE CHARACTERISTICS” THAT THE COMMIS- 
SION’S GENERAL COUNSEL CLAIMS EXCLUSIVELY FOR 
FLOWER ARE, IN FACT, POSSESSED BY OTHER APPELLANTS 
AS WELL 


Appellee asserts, at pages 18-19 of its brief, that it was a combina- 
tion of factors that led the Commission to choose Flower and that no other 
applicant possesses the collective characteristics possessed by Flower. 
Wholly apart from the fact that this is another post hoc rationalization of 
the kind condemned in Chenery and the other cases cited above, it is just 


plain wrong, as a moment's analysis will show. 


In the first place, if nothing else is clear from the Commission's 
decision in this case, it is clear that Flower was preferred to all appli- 
cants except Federal because of the proposed integration of Larson and 
Auchincloss and that, to the extent that other factors were considered 
(such as broadcast experience and local residence), they were considered 
as aspects, or sub-factors, of the integration criterion. See (4 8 and 13 
of the decision and { 2 and 3 of the order denying petitions for recon- 
sideration. The General Counsel asserts, however, that there were a 
number of other factors, separate and apart from integration, that led the 
Commission to choose Flower. It cites first, as a separate factor, that 
Flower’s integrated stockholders had extensive broadcast experience. But 
this was true also of Star, Community, and Citizens. Next, the General 
Counsel notes that Flower would provide a "new voice" to the community. 
But so would every other applicant except Federal, as the Commission 


recognized in preferring all other applicants to Federal under the diver- 
sification factor. The next factor cited is that the great majority of 
Flower's stock is held by persons with area familiarity. This was true 

of all applicants without exception. Finally, the General Counsel's brief 
cites as a separate factor that the great majority of Flower's stock is held 
by persons who will devote some time to the operation of See station. This, 
too, is true of a number of other applicants, including Star, Community, 
and Citizens. 


It is clear, therefore, that the other factors cited in appellee's 


brief are not distinctive. To be blunt about it, it is simply not true that 

“no other applicant possesses these collective characteristics.” (Appellee 
Br., p. 19.) At least three other applicants possess each and every one of 
the characteristics listed. Citizens does; so does Star; so does Community. 
The General Counsel supports its assertion by a citation to 253 pages of the 
Initial Decision. (9 F.C.C.2d 266-519.) The Court will, of course, examine 
the Initial Decision as well as the Commission's final decision. It is not 
necessary, however, to read through these 253 pages for the particular pur- 
pose of testing this particular assertion. Its falsity is amply demonstrated 
by the factual summaries of the integration proposals contained on pages 21- 
26 of appellants’ main brief. 


IV. THE COMMISSION DID. NOT RESOLVE THE SPECIAL NEEDS 
ISSUE 

Appellee and intervenor both assert that the ccaataa did, in fact, 
resolve subsection (d) of the comparative issue, which called for a determi- 
nation of whether there were unfulfilled programming needs in the area and 
the extent to which the applicants would meet those needs. To appellants, it 
seems perfectly clear that the Commission expressly refused to resolve that 
issue. That issue, it should be noted, did not call merely for a comparison 
of programming proposals, as did subsection (c) of the comparative issue. 


Rather, it called for an identification of needs. If » 4S appellee and inter- 
venor assert, the Commission did resolve subsection (d), then it should be 
possible to find in the decision a statement of the unfulfilled needs that exist, 
or a statement that there are no unfulfilled needs in the Rochester area. Ap- 
pellants can find neither in the Commission's decision. 


As noted in appellants' main brief, applicant Star has contended 
throughout the case, and still contends today, that it ascertained the exist- 
ence of unmet needs and fashioned programming specifically designed to 
meet those needs. Other applicants also claimed a preference for their 
efforts to ascertain the programming needs of the public. The question now 
before the Court is not whether these contentions were correct or not, but 
whether those contentions should have been ignored altogether. Footnote 2 
in 3 of the decision says flatly that "the evidentiary showings submitted with 
respect to RAETA's specialized proposal are now moot." But, as already 
noted, RAETA was not the only applicant to submit evidence, and claim a 
preference, under subsection (d). The evidence and claims of other appli- 
cants under that issue cannot lawfully be disregarded simply because RAETA 
withdrew from the case. 


V. APPELLANTS WERE SUBSTANTIALLY PREJUDICED BY THE LACK 
OF COMPARATIVE CONCLUSIONS TO WHICH EXCEPTIONS COULD 
BE FILED BEFORE THE ISSUANCE OF A FINAL DECISION 


Appellee answers appellants’ complaints about the Hearing Examiner's 


failure to apply the comparative criteria so as to produce a ranking of all ap- 
plicants by a reference to Eastern Airlines v. CAB, 271 F.2d 752 (2nd Cir. , 
1959), cert. denied, 362 U.S. 970, and other cases cited therein. However, 
the language from Eastern relied on by appellee has no applicability here. 
That case was an appeal from the CAB's action in a route case. Capitol Air- 
ways, an uncertificated carrier operating under Board exemption, had sought 
particular routes. The Board granted those routes to other, certificated 


| 

carriers. Capitol complained on appeal that the Board should have made 
findings as to each applicant's fitness and as to whether there was a need 
for its service. Taking note of the explicit language of the governing 
statute, the Second Circuit held that this requirement applied only where 
a certificate was to be granted. It did not apply in a route case where the 
Board had decided not to grant a certificate to an applicant. That was 
Capitol’s plight, and it clearly is not analagous to the instant case where 


all applicants were fully qualified and equally entitled to comparative con- 


sideration. 


Appellee also cites Continental Southern Lines vy. CAB, 90 U.S. 
App. D.C. 357, 197 F.2d 397, cert. denied, 344 U.S. 831 (1952); but it, 
too, has no relevance to the instant case. Continental was one of the 
cases relied on by the Second Circuit in disposing of Capitol Airways’ 
appeal in Eastern. All that the Court held in Continental was that, once 
the Board had concluded that a carrier could not provide the immediate 
service that the public interest required, it was not required to give its 
application further consideration. The other case relied on in the Eastern 
opinion, North American Airlines vy. CAB, 100U.S. App. D.C. 40, 241 
F.2d 445 (1957), was similar in this respect to Continental; it held that a 
route applicant that did not meet basic qualifications was not entitled to 


comparative consideration. 


The other cases cited by appellee are also inapposite. Deep South 
Broadcasting Co. v. FCC, 107 U.S. App. D.C. 384, 278 F.2d 264 (1960), 
was not a comparative case; it merely held that, once the Commission had 
found a broadcast applicant lacked basic qualifications (such as the financial 
capacity to construct the proposed facilities), it need not resolve other 
issues that had been designated for hearing. NLRB v. Cham pa Linen Ser- 
vice, 324 F.2d 28 (10th Cir. , 1962),merely held that it was proper for the 
Board to adopt an Examiner’s report and that it was not necessary for it to 


make findings on immaterial issues. Simmons v. FCC, 79 U.S. App. D.C. 
264, 145 F.2d 578 (1944), was similar to Deep South; it merely held that it 
is not necessary to make further findings after holding that a broadcast ap- 


plicant cannot meet basic qualifications. 


The cases relied on by appellee would be significant only if there 
were an issue as to basic qualifications involving one or more of the ap- 
pellants. Such is not the case. All of these appellants, as well as inter- 
venor, were qualified for a grant. All of them were entitled to address 
themselves, in exceptions, to comparative conclusions, as well as findings. 
They unquestionably did not enjoy that right in this case. Once the RAETA 
application had been dismissed, there were no comparative conclusions out- 
standing to which the parties could file exceptions. And, in any event, their 
exceptions had long since been on file. 


Intervenor asserts, however, that appellants were not prejudiced 
since they had ample notice of the Examiner's findings and ample oppor- 
tunity to file exceptions to her findings. But in this case, as in most com- 
parative broadcast cases, the basic controversy does not center about dis- 
puted questions of fact but around the application of criteria and policies. 
The conclusions, in other words, were far more important than the findings 
of fact. And the Initial Decision did not contain conclusions--not after 
RAETA had dismissed its application. 


To say that appellants were not prejudiced by this deficiency is to 
Say that the requirements of the Administrative Procedure Act (5 U.S.C. 
$557) requiring conclusions as well as findings need not be observed in all 
cases, but only in some cases. In this case, appellants did not have an 
opportunity to file exceptions addressed to meaningful conclusions. This, 
clearly, was prejudicial. Otherwise, the right to file exceptions to con- 
clusions is meaningless and unimportant. There is no warrant for this in 
the Administrative Procedure Act, or in its legislative history (assuming 


that legislative history is significant when the statutory language is clear 
and unambiguous), or under any concept of due process or fundamental 


fairness with which appellants are familiar. 


Appellee and intervenor have not succeeded in distinguishing 
Channel 16 of Rhode Island, Inc. vy. FCC, 97 U.S. App. D.C. 179, 229 
F.2d 520 (1956.) In that case, as in this, there was a lengthy hearing, a 
full opportunity to file proposed findings, and two oral arguments before 
the Commission. Moreover, the Commission's General Counsel made 
the same argument in that case that intervenor does here ~-that “appellant 
does not show that it was prejudiced by the alleged procedural omissions.“ 
(Case No. 12,537, in Volume 1056, Records & Briefs, United States Court 
of Appeals, D.C., Appellee Br., p. 4; see also pp. 6-7.) The Court was 
not impressed. It held that the lack of conclusions deprived appellant of 
an important right and required reversal. Appellants respectfully submit 
that the decision in this case must be the same. 
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the questions presented in the consolidated cases are as follows: 

(1) Whether the Commission's findings and conclusions are: 

(a) supported by the evidence of record; 
(6) precluded by previous precedents and policy statements; 
(c) reasonable decisional judgments. 

(2) Whether the proceedings which resulted ina grant to Flower City 
were procedurally defective in violation of Section 8 of the Administrative 
Procedure Act, 5 U.S.C. 557, in the following respects: 

(a) In view of the dismissal of RAETA's application, 

was the Examiner's decision inadequate, thereby affecting 
the proposed findings, exceptions, and oral arguments? 

(6) Did the Commission's decision inadequately state its 
findings and conclusions ? 

{c) Did the Commission improperly refuse to admit certain 
proffered evidence? 

(d) Was the Commission required to adopt the suggestion of 
one or two of the applicants that it force or persuade all the 


applicants to merge? 
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COUNTERSTATEMENT OF THE CASE 


This appeal involves the validity of the decision by the Federal Communi- 
cations Commission (hereinafter Commission) in which it selected Intervenor 


Flower City Television Corporation (Flower City) over eight other mutually- 


exclusive applicants for a construction permit for a television broadcast 


station to operate on Channel 13 in Rochester, New York. 

The competing applications a! were filed in September and October 1961 
and on November 21, 1961 were designated for hearing before a Hearing 
Examiner. The hearing issues are set forth accurately in Appellants’ brief 
(pp. 4-5). Following 70 days of hearing between June and December 1962, 
covering 71 volumes for a total of 9, 692 transcript pages, and the filing in 
early 1963 of 2, 000 pages of the applicants' proposed findings and conclusions, 
the Hearing Examiner issued an Initial Decision (L D. ye on January 22, 

1964, in which she chose as a combined winner two of the applicants (RAETA 

and RTI) who proposed a share-time arrangement for using the channel, 

The 270-page Initial Decision included a distillation of the Sridence in 694 

numbered ''Findings of Fact," organized under headings corresponding 

roughly to the headings dividing 66 numbered "Conclusions. " i 

17 Originally there were 12 applicants for the channel: the eight Appellants 
(each referred to in abbreviated form hereinafter), Intervenor Flower City, 
Rochester Area Educational Television Association, Inc. (RAETA), 
Rochester Broadcasting Corporation (RBC), and Ivy Broadcasting Company. 


The latter two parties did not prosecute their applications. See Initial Decision 
Prelim. Statement 1 & n.1. 


2/ The Hearing Examiner's Initial Decision and the Commission Decision of 
~ Aug. 3, 1967 are sometimes hereinafter cited I. D. and Dec., respectively. 
Findings, conclusions and exceptions are sometimes hereinafter cited as 

F., Concl., and Except., respectively. 
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The Examiner's conclusions covered the television needs and services 
in the Rochester area; the area familiarity of each of the applicant's principals; 
the integration of ownership and management proposed by each applicant; the 
broadcast experience of each applicant's principals; the extent of diversification 
of control of mass media of communication as it related to each applicant; 
the past broadcast record of each applicant; the efforts of the applicants to 
determine broadcasting needs and to plan programs accordingly, as well as 
their proposed programming; and other comparative matters. The Examiner 
resolved each of several "basic qualification"’ issues in favor of the applicant 
which had been challenged and then, upon a comparative evaluation of the 
applicants on the several criteria above-mentioned, she reached an overall 
preference for the complementary RAETA-RTI share-time applications. 

The applicants filed exceptions to the Initial Décision. Each of the 
Appellants and Intervenor provided its own evaluation of the other applicants 


under the applicable criteria and urged that it was comparatively superior to 


all the other applicants, sy These written submissions to the Commission 


were followed by oral argument before the Commission en banc on November 2 


1964, at which time the parties again addressed themselves to the respective 


comparative merits of the several applications. Neither in their written 


3/ Seee.g., the following Exceptions, Reply to or Briefs in Support of Ex- 

~ ceptions filed with the Commission, as indicated: Community (Except. 
pp. 97-105), Heritage (Except. No. 59), Genesee (Br. pp. 6-7), Star 
(Br. pp. 34-37), Main (Br. pp. 13-15), Federal (Br. pp. 10-11), 
Citizens (Br. pp. 4-14), Flower City (Br. pp. 35-36), and RTI (Reply 
pp. 14-15). 
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submissions nor at this oral argument did any of the Appellants suggest that 
the Initial Decision was invalid because of the manner in which the Hearing 
Examiner evaluated the several applicants. 

After hearing oral argument, the Commission concluded that the existing 


record did not contain sufficient evidence to determine whether alternative 
| 


means were available for broadcast of the type of educational programming 


proposed by RAETA, and whether a part-time applicant such as RTI would 
provide an effective competitive outlet for a third network ee (as all 

of the applicants proposed to provide). 4/ Accordingly, the record was re- 
opened to adduce further evidence on these issues. At the oem time, the 
Commission indicated that each applicant would be permitted co modify its 
programming proposal to reflect the evolving needs of Rochester. (FCC 65- 
403, released May 13, 1965. ) 

Following this remand to a hearing examiner, the parties entered into 
negotiations with RAETA, as a result of which RAETA requested and on 
January 21, 1966 obtained approval of the dismissal of its application, having 
received from the other parties reimbursement for its ese. (2 F.C. C. 2d 


448 and 1029 (1966)). Subsequently, RAETA commenced operation of full- 


time educational station WXXI on UHF channel 21 in Rochester. 


4/ The American Broadcasting Company had filed an amicus curiae brief 

~ in which it argued that ABC would be at a competitive disadvantage with 
the other major networks, which already had affiliate television stations 
in Rochester, if the channel here in question were assigned ‘to a share- 


time commercial station - RTI - as recommended by the Examiner. 
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In an order released April 21, 1966 (FCC 66-347), the Commission set 
aside the above-mentioned remand order on the ground that no useful purpose 
would be served by further hearing on the matters specified, in view of 


RAETA's withdrawal and the Commission's adoption of the Policy Statement 


on Comparative Broadcast Hearings, 1 F.C.C.2d 393 (1965), the latter 
— eee Sroadcast Hearings 


having established guidelines for Commission consideration of planning, 
preparation and proposed programming in comparative hearings. The 
April 21, 1966 order recited that it appeared to the Commission 
"that all matters of decisional significance in this pro- 
ceeding are in the present record, that further hearings 
would serve no useful purpose and that it would be more 
conducive to the Commission's orderly processes for the 
Commission to decide this proceeding on the basis of the 
present record... ."' 
None of the applicants made any objection to this order of the Commission 
setting aside its earlier remand order. Nor did any of them make any move 
to supplement the record or the Initial Decision. Previously, on November 29, 
1965, RTI had requested leave to amend its application to specify full-time 
operation and to alter its financial proposal. 
In a joint Petition for Prompt Resolution of Case, filed with the Com- 
mission on March 2, 1967, Flower City, Citizens, Community and Star urged 
that the Commission avoid further delay in reaching a final decision. They 


pointed out that the public interest was not being served adequately through 


the interim corporation (see Appellants' Br. 4n. 1), which has been operating 


| 
on the channel since 1962. Those four parties contended that the Commission 


should bring the comparative proceeding "'to an early and prompt conclusion, " 


and stated that: 


"Presently, there are no known obstacles in the way of an 
early resolution of the case. However, if further time is 
permitted to elapse, there may occur death or disability 
on the part of major principals of applicants, thereby 
altering bases for comparisons of the applicants and 
requiring additional hearings. "' 


After suggesting a procedure for the Commission to name a few of the appli- 


cants as the leading contenders for the license grant (with the hope that the 


leaders would then merge their interests), the petition stated: 


"If the procedure is not adopted, petitioners call upon the 
Commission to resolve this case at the earliest possible 
time by the usual method of issuing a final decision selecting 
a_Single winning applicant. * * * The Congressional mandate 
fin the Administrative Procedure Act/ calls for action now, "' 


In a "Joint Response to Petition for Prompt Resolution of Case" filed on 
March 27, 1967 by Federal, Heritage and Main, those three applicants opposed 
the suggested merger procedure, stating that: 


"The role of the Commission is to select the licehsee who will 
best operate the station in the public interest. Uhless all appli- 
cants and the Commission agree to another procedure that can 
be done only by selecting the best qualified applicant based upon 
the evidence of record. . . the Hearing Examiner issued an 
initial decision in accordance with this established, traditional 
course, and no legal or other considerations have been advanced 
by Petitioners as justification for their novel 'solution.'! 


Me ose ote 


"Respondents subscribe to Petitioners' request of the Commission 
that there be a prompt resolution of the case. Protracted further 
proceedings in this case are obviously undesirable ite erie, 
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On the Commission's own motion, further oral argument was heard on 
May 22, 1967. Heritage and Main alone - and for the first time in the proceeding 
expressed the opinion that the Commission could not legally decide the case 
without further hearing anda supplementary initial decision. They argued that 
there was no valid initial decision and that the withdrawal of RAETA left its 
proposed sharer-of-time RTI with an application that must be amended and re- 
tested through cross-examination (Tr. 9910-13, 9918-22, 9983-85, 9992), 


Only Star agreed even in part with Heritage and Main, stating that if proposed 


programming were to be considered as being in issue, then a full-time program- § 


ming proposal of the previously part-time applicant RTI should be tested by 

cross-examination (Tr. 9970-72). The other five Appellants and Intervenor 

Flower City unequivocally opposed any further delay of a final choice among 

the applicants (Tr. 9897, 9980 (Community); 9929-30, 9933-36, 9938-39 

(Federal); 9956 (RTI); 9958 (Flower City); 9964-66 (Genesee): 9990-91 (Citizens )), 
On August 3, 1967, the Commission adopted the Decision which is the 

subject of this appeal. After outlining the procedural history of the case, 

the Decision, prior to a detailed comparative evaluation of the applicants, 

covered the following matters: 

(a) It stated that "each of the applicants has met its obligations" 
in respect to being familiar with and ascertaining the needs and interests of 
the area to be served; and that "variations in the respective program proposals 
are merely minor differences in the proportions of time allocated for varying 


types of programs" (par. 3), 
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(b) It held that the evidentiary showings of RAETA's specialized 


programming submitted pursuant to a subissue concerning unfulfilled program- 
ming needs - added upon RAETA's petition for enlargement - was mooted by 
the dismissal of RAETA's application and the subsequent Comenencernent of 
operations of educational station WXXI (par. 3n.3). See Appellants' Br. 4-5 
(subissue (d)). 

(c) It held that the Examiner's findings of fact were substantially 
accurate and complete, and they were adopted with modifications noted in the 
Decision and in an appendix of rulings on every exception noted bythe parties. 
Because of the withdrawal of RAETA, the Commission stated that ''the findings 
in this proceeding now warrant substantially different conclusions and a differ- 
ent ultimate result" (par. 5). 

(d) Pending petitions for leave to amend the See of Flower 
City, Star and Heritage to reflect changes regarding certain prancicels were 
granted (par. 6(a), (b), (d)). Community and Flower City had hotified the 
Commission of changes regarding certain principals, and these facts were 
noted (par. 6(c) &n.5). Also, upon reconsideration of a previbusly denied 
petition for leave to amend, RTI was permitted to specify full-time operation 
without otherwise altering its comparative qualifications (par. 6(e)). 

The Commission in its Decision then undertook an evaluation of the 
applicants on the basis of several traditional comparative eae diversifi- 


cation of the media of mass communication, participation in station ope ration 


by owners (otherwise known as integration of ownership with management) 
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and past broadcast record, as well as other criteria which were deemed not 


critical to the final choice by the Commission (par. 7, 8, 10-12). No prefer- 


ence was awarded on proposed program service (preparation, staffing, program 


policies and proposals) because the Commission concluded that all the applicants 
had met their obligations in this respect and ordinary differences in judgment 
would not be compared (par. 9; see par. 3). 

In its final weighing of preferences and demerits, the Commission stated: 


"13. We believe that the public interest would best be served 
by a grant to Flower. We conclude that no preferences are 
warranted with respect to the proposed program services and 
the efficient use of this television channel. . . We find no 
significant difference among the applicants on diversification 
of control of mass communications media, except that, as 
pointed out above, Federal has other broadcast interests, 
including station WSAY in Rochester. The other important 
factors involved in this case are participation in station 
operation by owners and past record. On participation 

we have preferred Federal with Flower second, and on 

past record have given a preference to Community above 

all of the other applicants. We believe that Flower is to be 
preferred to Federal because of Federal's existing broadcast 
interests; we feel that the public's interest in a television 
station in Rochester which will provide an entirely new view- 
point in broadcasting not associated with any existing station 
is more important than the greater ownership participation 
which would be provided by Federal. We prefer Flower to 
Community because of Flower's superiority in the area of 
participation in station operation. This superiority arises 
from the experience factor. (We note that Community's 
participating stockholders also lack area familiarity.) We feel 
that Community's past record, while commendable, has not 
been shown to be so outstanding as to warrant substantial 
weight, since the past record is not that of Community, itself, 
but rather of a 15-per cent stockholder (and proposed general 
manager) who was a 50 per cent owner of the station whose 
record is involved. For the foregoing reasons we have deter- 
mined to make the grant to Flower. " 
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Commissioners Bartley and Johnson dissented in separate statements. 
Commissioner Bartley differed with the majority on the significance to the 
public interest of single ownership of AM-FM-TV broadcast stations in the 
same city. Thus, he would have assessed against Federal only a "slight" 
demerit on the factor of diversification of control, and he would have awarded 
it the overall preference by virtue of its superiority on the ownership-management 
integration factor. 9 F.C.C. at 260-61. Commissioner Johnson, on the other 
hand, agreed with the majority that Federal suffered a "substantial" detriment 
because of its ownership of other broadcast stations in the Rochester area. He 
stated, however, that while the Commission's choice of Flower City is "quite 
satisfactory, '' and his own preference is "not a strong one, "' 

| 
"Forced to vote for one of these nine applicants, I would 
choose Community Broadcasting, Inc. Community ranks 
well down the list in the integration factor. But, as the 
Commission notes, it deserves a preference for its past 
broadcast record. '' 9 F.C. C. at 262-63. 


Neither of the dissenting Commissioners challenged the legality of the 


Commission's choice or manner of choice. 


All of the unsuccessful applicants other than Star filed petitions for re- 


consideration, arguing both procedural and comparative evaluation errors. 

In a Memorandum Opinion and Order adopted November 22, 1967 (10 F.C. C. 
718)(hereinafter Reconsideration), the Commission, by a 4-2 vote, adhered to 
its evaluation of the applicants under the comparative criteria oa 2-4). It 


also explained why it believed the Initial Decision ''complies with all of the 


requirements of the Administrative Procedure Act and of our Regulations" 


-10- 


(par. 5-7). The Commission observed that "filn other respects the petitions 
for reconsideration. . . are substantially devoted to a further analysis of 

the reasons why each petitioner's application should be granted" (par. 7-8). 5/ 
It reiterated its reasons for preferring Flower City over the other applicants, 


to wit: 


"2. In our Decision, we held that each of the other applicants 

must be given a substantial preference over Federal with respect 

to the diversification of control of the media of mass communications 
criterion due to Federal's connection with Stations WSAY, Rochester, 
and WNIA, Cheektowaga, New York. Federal was given a sub- 
Stantial preference over all of the other applicants for its partici- 
pation in station operation by owners because of the fulltime integration 
of its 100% owner, Gordon P. Brown, but Flower was preferred over 
all remaining applicants in view of the extensive broadcasting, and 
particularly television, experience of G. Bennett Larson, and the 
somewhat lesser broadcast experience of Gordon Auchincloss, IL 
While some other applicants had greater degrees of integrated 

local residence, we noted that the significance of the absence of 

past local residence by Flower's two fully integrated stockholders 
was diminished by the facts that the great majority of its stock- 
holders will devote some time to the operation of the station. 

We also held that Community was entitled to a preference over 

all of the other applicants for the commendable past broadcast 
record of Station WHAM, Rochester, when Community's 15% stock- 
holder, F. Robert Greene, was 50% owner and general manager of 
‘that station. 


"3. In conclusion, we stated that Flower was preferred over 
Federal since the public interest ina television station in 
Rochester which will provide an entirely new viewpoint in 
broadcasting not associated with any existing station is more 
important than the greater ownership participation which would 
be provided by Federal. We also preferred Flower over 
Community, whose integrated stockholders also lack area 


5/ The Commission denied as untimely and unfair a post-Decision petition 

= by Citizens for leave to amend its application regarding the management 
participation by one of its stockholders (par. 7n.2). The Commission 
also explained that Community had been given no credit in the Decision 
for a late-filed promise of greater participation by one of its stock- 
holders (ibid. ). 
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familiarity, because of the former's superiority, arising from 
the experience factor, in the area of participation in station 
operation by owners. While Community's past broad¢ast record 
was commendable, we held that it was not so outstanding as to 
warrant substantial weight, since it was not the past record of 
Community, itself, but rather that of its 15% stockholder and 
proposed general manager. Thus, we concluded that the public 
interest would best be served by a grant to Flower." | 


Finally, the Commission stated (par. 8): | 


"/W/hile we concluded that Flower's application should be granted 
only after exhaustive consideration of this record and. ‘through 
analysis of the comparative qualifications of each of the appli- 
cants, we have again reviewed our Decision in light of the 
petitioners’ present contentions and we are convinced that they 
have presented no reason which warrants a departure from the 
findings and conclusions contained in that Decision. Under these 
circumstances, we remain convinced that the public interest will 
be best served by a grant of Flower's application and,! thus, the 
petitions for reconsideration of that determination must be denied. " 


In a short dissenting statement, Commissioner Bartley said he would still 
favor a grant to Federal. Commissioner Johnson dissented without statement. 


These appeals followed. 


STATUTES INVOLVED 


5 U.S.C. § 557 (Administrative Procedure Act) and Section 409 (a) & (b) 


of the Communications Act of 1934, as amended, 47 U.S.C. 8 409 (a) & (b), are 


set forth in an appendix to Appellants’ brief. 


In addition, 5 U.S.C. § 706 (Administrative Procedure Act) states in part: 


'In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a 
party, and due ecco shall be taken of the rule of 
prejudicial error. 


SUMMARY OF ARGUMENT 
I. 

The Commission's ultimate findings and conclusions, read in conjunction 
with its adopted findings of fact and its rulings upon the parties' exceptions, 
are an adequate articulation of reasons for the overall preference of Flower 
City over all other applicants. 

Opinions of the Supreme Court and this Court have held that the Admin- 
istrative Procedure Act requirement of a reasoned decision (5 U.S.C. § 557) 
must be given a reasonable interpretation; that only the major contentions 
of parties need be specifically answered; that the agency's findings of fact 
need not be annotated to more ultimate findings if those ultimate findings 
appear as rational inferences from the basic facts; and that, in any event, 
the burden is on the party asserting error to show that he was prejudiced 
by such error. When judged by these principles, Appellants' several 


objections regarding the Commission's statements on the stockholder parti- 


cipation factor are seen to be inconsequential. 


Much of Appellants' argument is really a re-argument of many substantive 
and procedural matters on which the Commission has been granted wide dis- 
cretion in acting and on which the Commission has in fact acted in a reasonable 


manner, 


II. 


The Commission considered the evidence adduced concerning the appli- 
cants' ascertainment of programming needs and their proposals for meeting 
those needs, and it properly concluded that there were no significant differences 
among the applicants on these subissues. Contrary to Appellants’ statement, 
the Commission did not find that a special needs subissue had been mooted, 
and in fact considered the evidence adduced thereunder with Deppeet to the 
programming of all applicants except one, which dismissed its application. 

The Commission's conclusion of no significant differences between the 
remaining parties was an application of previously announced Commission 
policy. It was a reasonable inference from the findings of fact adopted by 
the Commission. It was consistent with the Hearing Examiner's Initial 


Decision. And it was accompanied by rulings on pertinent exceptions 


filed by the applicants. Thus the Commission did not err in omitting from 
its decision a particularized comparison of the applicants on preparation 
and proposed programming. 

The findings of fact adopted by the Commission, and the doincidental 
denial of the pertinent exceptions thereto, expressly resolved allegations 
of unpreparedness in favor of Flower City and also showed that the 


Commission had considered and rejected claims of superiority in the 


programming area, as made by Star and other Appellants. 


III. 
Contrary to Appellants' contention, the Commission did not violate 
its Policy Statement on Comparative Broadcast Hearings by giving Flower 
City a preference, under the integration of ownership with management 
factor, for the hocal residence of shareholders who would participate only 
part-time in the management of Flower City. The Commission clearly indi- 
cated that it considered this proposed participation for the limited purpose 


of evaluating the significance of an absence of such past local residence 


by the proposed full-time participating shareholders in Flower City. The 


Policy Statement did not address itself to this situation, but rather was 
concerned with the degree of affirmative preference due for part-time 
participation. 

Further, in light of Commission consideration of both the past and 
prospective local residence of all shareholders of Flower City (and similar 
consideration of all shareholders of other applicants), it is not correct, as 
alleged by Appellants, that the Commission neglected local residence by 
giving undue weight to the broadcast experience of Flower City's full-time 
shareholder-participants, 

In any case, the Commission fully explained the bases for its choice 
of Flower City on this factor, and to the extent there were any slight de- 
partures from the details of the Policy Statement, they were expressly 
contemplated by members of the Commission at the time of the adoption 


of that statement. 


The Commission fully and fairly considered all other significant matters 
| 


raised in Part IV of Appellants’ brief. 


Federal's last-minute, informal, indefinite and self-serving attempt 


to record a willingness to divest itself of Rochester and Cheektowaga, New 


York radio stations required no action by the Commission. 
| 
Contrary to Appellant's assertion, the Commission ex pressly considered 


the acquisition of a 5% interest in a San Jose, California radio station by a 
Flower City shareholder and held that , because of the small interest involved 
and the distance of the station from Rochester, no significant weight would be 


accorded to this interest. 


Appellant RTI was permitted to alter its comparative qualifications but 
only to the extent that they were necessarily altered by RTI's specification of 
full-time operation, RTI's disadvantageous position following the withdrawal 
of its share-time complement RAETA was a risk which RTI voluntarily 


assumed, and the Commission was not obliged to permit RTI to reconstruct 


its application after hearing. Certainly the other Appellants were not hurt 


by RTI's weaknesses, and thus they cannot justly complain. 


Since Heritage's principal Birnbaum was not only its president but also 


its chief executive and financial officer and director, it was clearly within 
the Commission's discretion to find that his involvement in the filing of a 


false registration statement with the Securities and Exchange Commission 


was a Substantial reflection on his and Heritage's qualifications. 


The Commission provided the parties ample opportunity to reach agree- 
ment on a merger proposal. It had no duty beyond that, and a remand for 
further merger discussions at this time would be contrary to the public 
interest. 

Vv. 


The Initial Decision by the hearing examiner satisfied both the letter 


and the spirit of the Administrative Procedure Act, 5 U.S.C. § 557(c). 


Appellants cite no authority for the proposition that mutually exclusive 

applicants must be given a seriatim ranking vis-a-vis each other as well as 

winner in the initial decision. Commission Practice has often been other- 
wise. In this proceeding, the examiner applied the comparative criteria to each 
of the applicants in order to state her conclusions expressed in groupings of 
applicants. 

The post-initial decision withdrawal of RTI's sharer-of-time applicant 
RAETA did not undermine the validity or purpose of the initial decision. Each 
of the present applicants with the exception of RTI (which voluntarily chose to 
rise or fall with RAETA) filed exceptions claiming its superiority to each and 
every other applicant. Nor did the RAETA withdrawal deprive the initial 
decision (favoring RAETA-RTI) of "an essential attribute" of potential finality, 
as claimed by Appellants, since the filing of exceptions by the applicants had, 


ipso facto, already deprived the initial decision of that attribute. 


Legislative history and case law establishes that the most essential 
part of an initial decision is not its conclusions, as Appellants contend, but 
rather those findings which determine the credibility of Peasee: Appellants 
have not alleged that the withdrawal of RAETA affected any Crecinaiiey, 
questions in this proceeding. : 

Further, Appellants waived objection to the initial decision and 
affirmatively encouraged the Commission to resolve the case comer 
following the May 1967 oral argument. At the least, the tardiness of 
Appellants' objections is a recognition that they were not prejudiced by the 
alleged procedural error. Appellants have not met their burden of proving 
such prejudice. 

ARGUMENT 
Preliminary Statement 

After more than six years of contest among the applicants, the losing 
parties in the Rochester Channel 13 proceeding now combine in an appeal to 
the Court to dethrone the winner. ''The Commission thus is substituted as 
a common target of those parties whose acrimony had aroylerty been spent 
upon each other. " 6/ In their joint brief, the eight Appellants seemingly 
embrace every point that was raised below by any one of som. although most 


of them took positions in active opposition to the point during proceedings 


before the Commission. Few of the many errors alleged by Appellants 


6/ Massachusetts Bay Telecasters, Inc. v. FCC, 104 U S.App. D.C. 226, 232. 
261 F.2d 55, 61 (1958). 


go to the essence of the Commission's highly discretionary comparison of the 
applicants. On the contrary, as we shall demonstrate hereinafter, most of 
the alleged errors deal with matters of form in which Appellants for the most 
part acquiesced. It will be apparent, we submit, that Appellants have been 
given more than adequate opportunity by the Commission to Present and argue 
their respective versions of the facts and conclusions. 

It will also become apparent to the Court that except for the Single novel 
but unsubstantial argument concerning the adequacy of the Initial Decision, 
these are "'garden variety" appeals by the losers in a comparative television 
hearing in which the alleged grievances basically are that the Commission 
failed to make proper inferences of ultimate facts from the findings of basic 
facts; applied comparative criteria arbitrarily; and did not sufficiently arti- 
culate the reasons for preferring Flower City over the other applicants. This 
Court, appreciating that decisions in these comparative television cases involve 
basically matters of judgment entrusted by Congress to the Commission, has 
consistently refused to reverse Commission decisions in which similar alleged 
grounds for appeal were asserted, unless the Commission had failed to afford 
the applicants a full and fair comparative hearing or acted arbitrarily in making 
its selection. Pinellas Broadcasting Co. v. FCC, 97 U.S. App. D.C. 236, 230 
F.2d 204, cert. denied, 350 U.S. 1007 (1956). See also Florida Gulf Coast 
Broadcasters, Inc. v. FCC, 122 U.S. App. D.C. 250, 352 F.2d 726 (1965): 


McClatchy Broadcasting Co. v. FCC, 99 U.S. App. D.C. 195, 239 F.2d 15 (1956), 
ee AEC IS IMEC OC” an 


cert. denied, 353.U.S. 918 (1957): Scripps-Howard Radio, Inc. v. FCC, 89 U.S. 


App. D.C. 13, 189 F.2d 677, 680, cert. denied, 342 U.S. 830 (1951). 


There was indeed a full and comparative hearing in this CABS, The Initial 
Decision of the Hearing Examiner spelled out in exhaustive detail the background, 
experience and proposals of each of the applicants. Extensive exceptions were 
filed by the parties proposing corrections and additions to those findings. After 
reviewing the findings in the light of the exceptions, the Commission found that 
they were substantially accurate and complete, and accordingly adopted them 
with such additions and modifications as are contained in the rulings on the 
exceptions and in the Commission opinion itself. In view of the history of the 
long proceedings below, the multiplicity of pleadings and the many opportunities 
availed of by the parties to file exceptions to the Initial Decision, to engage in 
oral argument before the Commission en banc, to obtain oe on the exceptions 
and to urge reconsideration of the decision and rulings, the present claim of 
procedural deficiency is plainly insubstantial. : 

The judgment of the Commission, reached on a full record after a prolonged 
comparative hearing, was that on balance Flower City was to be preferred. As 
is true in practically all these comparative television cases, there is room for 
disagreement as to the respective weight to be attached to ee criteria of 
selection. But even Appellants must, and apparently do, recognize that Flower 
City is well qualified to operate the station in question. The Sommission decided 


to award the grant to this applicant over Federal under the important factor of 


diversification of media because Federal, unlike Flower City, had other broad- 


cast interests in the Rochester area and over the other applicants primarily 


because of the assurance of better performance that it derived from the fact 


that Flower City proposed full-time day-to-day participation in operation by 
owners with substantial stock interests who also had wide experience in the 
field of television and radio broadcasting. It also pointed out that while these 
professional owner-managers would be new residents of Rochester, this factor 
was not controlling, especially since the great majority of the other stockholders, j 
who will devote varying amounts of time to the station, are long-time residents 
of Rochester. This decision, we submit, represents a proper exercise of 
judgment by the administrative agency, after a weighing of the collective facts 
concerning all the applicants, and it should not be disturbed by the Court. 
I. THE COMMISSION'S EVALUATION OF THE APPLICANTS 
)UNDER THE CRITERION "PARTICIPATION IN STATION 
OPERATION BY OWNERS" WAS REASONABLE AND WAS 
ADEQUATELY ARTICULATED 

Appellants complain (Br. 37) that the Commission "did not rule on their 
individual claims for preferences for their integration lof ownership and 
management/ Proposals, '' and "did not deal with their specific contentions 
regarding Flower's proposed integration" (p. 37). Their contentions are 
wholly without merit. 

Intervenor does not dispute the principles quoted by Appellants from 
opinions which they cite. Unlike the decision now under review, the agency 
decisions involved in the cited cases either contained little or no explanation 
of an ultimate finding or failed to give any answer to a major contention of a 


party. For example, in Burlington Truck Lines, Inc. v. United States, 371 U.S. 
1 SS VW" 


156, 167 (1962), the Court stated: "There are no findings and no analyses he re 
Se HO analyses 


to justify the choice made. . ."' (emphasis added), And in Greensboro-High 
Point Airport Authority v. CAB, 97 U.S. App. D.C. 358, 362, 231 F.2d 517, 521 
(1956), this Court dealt with the fact that there was no answer to a party's major 
charge - that Greensboro-High Point had been unfairly discriminated against by 
the agency. 

The Greensboro-High Point case recognizes a rule-of-reason for deter- 
mining an agency's compliance with the requirement of the Administrative Pro- 
cedure Act for a statement of "findings and conclusions, and the reasons or 
basis therefor, on all the material issues of fact, law, or discretion presented 
on the record" (5 U.S.C. 8 557). The Court stated (97 U.S. App. D.C. at 361- 
62, 231 F.2d at 520-21): | 

" x % % Those requirements must, of course, receive a 
reasonable interpretation, in the light of the circumstances 

of the individual case. Under Section 10 of the Adminis- 
trative Procedure Act, the courts are empowered to set 

aside agency action which is 'without observance of procedure 
required by law, ' but only after taking 'due account * * * of 

the rule of prejudicial error.' 5 U.S.C. § 1009(e) now 5 U.S.C. 
$ 706/. The agency's findings must also be sufficiently definite 
to enable the courts to perform the task of judicial review. " 

The Commission's Decision - and specifically that portion of it titled 
"Participation in Station Operation by Owners" - not only meets this test but 
also that of Johnston Broadcasting Co. v. FCC, 85 U.S. App. D. Cc. 40, 46, 175 
F.2d 351, 357 (1949). The interpretation which the Johnston test received in 


Scripps-Howard Radio, Inc. v. FCC, 89 U.S. App. D.C. 13, 16-17, 189 F.2d 


677, 680-81, cert. denied, 342 U.S. 830 (1951), is particularly pertinent. In 


the latter case, the Court stated (emphasis added): 


"x ok There is no question as to the range of the basic findings. 
Appellant does press, however, that the Commission both failed 
to make comparative or ultimate findings as to the points of 
difference shown by the basic findings, and refused to grant 

or deny each of the comparative findings which it requested. As 
to the latter point, it is clear that if the comparisons made are 
adequate, failure to make others requested is immaterial. The 


parties may not control the exact form or content of a decision. 


“As to the question whether adequate comparative findings were 
made, Johnston Broadcasting Co. v. Federal Communications 
Commission, supra, . . . sets forth certain requirements which 
cover this and other points. Each of these was met. As we sub- 
sequently point out, the reason for the final conclusion in favor 
of the Cleveland Company is clearly stated; this conclusion isa 
rational one from the basic findings; the latter are quite sufficient 
in number and substance to Support the conclusion; the ultimate 
facts are rational inferences from the basic factual findings; and 
the latter find substantial Support in the evidence under the rule 
as recently stated by the Supreme Court in Universal Camera 
Corp. v. N.L.R.B., 1951, . . . The final conclusion is shown 
clearly enough to have been reached upon a composite con- 
sideration of the findings indicating the differences. In sum, 

the principles set forth in Johnston Broadcasting Co. v. Federal 
Communications Commission, supra, were followed in all material 
and substantial respects. "' 


It has been clearly held that the Administrative Procedure Act does not 
require the agency to rule upon exceptions to the examiner's report "point by 


point, '’ with a "specific, separate ruling on each exception": and the agency 


may adopt the examiner's report as its own. Division 1142, Amalgamated 
Sima tg amated 


Ass'n of Street Electric Ry. & Motor Coach Employees v. NLRB, 111 U.S. App. 
TT mpioyees v. NLRB, 


D.C. 68, 72, 294 F.2d 264, 268 (1961); NLRB v. Wichita Television Corp. , 

277 F.2d 579, 585 (10th Cir. ), cert. denied, 364 U.S. 871 (1960), In Radio 
Station KFH Co. vy. FCC, 101 U.S. App. D.C. 164, 166, 247 F.2d 570, 572 (1957), 
the Court, responding to the Administrative Procedure Act provision here 


relied upon (now 5 U.S.C. § 557), remanded the case because the Commission's 


"statement of reasons comes to little more than this: For one reason or another, 
all the exceptions not granted are overruled." The Court stated its requirement: 


"Although a specific ruling on each minor exception is not in- 
dispensable, the parties and the court should not be left to 
guess, with respect to any material issue, or to an group 

of minor matters that may have cumulative significance, 
which of several alternatives the Commission had in mind. 

It should make the basis of its action reasonably clear. "' 
(Emphasis added. ) 


The Court referred to another of its opinions thusly: 
"The record in Colonial Television, Inc. v. Federal Communi- 
cations Commission showed, although this court's opinion did 
not, that the Commission made its position clear on all the 
appellant's major contentions. We found that there was no 
‘denial of procedural due process'... _"! (Emphasis added. ) 
There would appear to be little utility ina requirement that the agency 
repeat all of the parties' contentions before concluding that the facts upon which 
it rests for support of its conclusion are the controlling ones. Nor is there a 


scale in which the Court can place these facts for the purpose of determining 


whether the Commission properly weighed them. As the Supreme Court stated 


in NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 348 (1953): 
NiNDS eewen=VP bottling Co. 


"It is not for us to weigh these or countervailing considerations. 
Nor should we require the Board to make a quantitative appraisal 
of the relevant factors, assuming the unlikely, | that such an 
appraisal is feasible. As is true of many comparable judgments 
by those who are steeped in the actual workings of these 
specialized matters, the Board's conclusions may 'express 

an intuition of experience which outruns analysis and sums up 
many unnamed and tangled impressions * * *'; and they are 
none the worst for it. * * * It is as true of the: Labor Board 

as it was of the agency in the Babcock case that '/{/he board 
was created for the purpose of using its judgment and its 
knowledge.' Ibid." 


Similarly, in Baltimore & Ohio Railroad Co. v. United States, 298 U.S. 349, 359 


(1936), the Court stated: 

“There is no requirement that the Commission specify the 

weight given to any item of evidence or fact or disclose 

mental operations by which its decisions are reached. 

Usual precision in respect of either would be impossible. 

And it would be futile upon the record to attempt definitely 

to ascertain the weight assigned to any fact or argument 

in prescribing the divisions. " 

The determination of whether the integration of ownership and management 
of one applicant is more meaningful than that of another applicant is basically 
one of administrative expertise and judgment. It would be a pedantic exercise 
for the Commission to "annotate" to each ultimate finding the basic facts support- 
ing that finding. Cf. United States v. Pierce Auto Freight Lines, Inc., 327 U.S. 
515, 529 (1946). It is enough that the detail of differences among the applicants 
is reflected in the Commission's express adoption of separately stated findings 
of basic facts in the Initial Decision, accompanied by a summarization of the 
significant distinctions among the applicants and by rulings on exceptions to the 
findings in the Initial Decision, as was done in this proceeding. Those findings 
and rulings and the opinion of the Commission provide adequate means for the 
Court to review the reasonableness of the ultimate facts and conclusions of the 
Commission and to assure itself that no major significant difference or contention 
was ignored by the Commission in its choice of a winner. 
The main thrust of Appellants' brief (pp. 45-46) is that the Commission 

failed to articulate adequately its reasons for preferring Flower City and that, 


therefore, the Court is left to speculate as to how the Commission disposed of 


various "facts’ and contentions advanced by Appellants. An examination of the 


questions they raise will show that they were either adequately discussed or 


otherwise clearly passed upon, or were of such a nature asi not to warrant 
separate, explicit treatment by the Commission. 

For example, Appellants pose the question as to whether or not the 
Commission concluded that Larson's pre-1959 television experience was more 
impressive than Fraiberg's current and continuing experience, and, if so, 
what consideration it gave to the changes in television that have occurred since 
1959. Their contention of error on the part of the Commission is untenable 
on several grounds. Firstly, it is grounded upon the false assumption that 
the Commission was required to rank Larson of Flower City individually in 
a comparison with Fraiberg of Citizens and with the proposed general manager 
of each of the other applicants, The Commission, Nome compared all 
full-time stockholder-participants - in Flower City's cae both Larson and 
the proposed program director Auchincloss - and also ae into account 
other collective features of the respective applicants. In context, the 
Commission's preference of Flower City for the contributions of Larson and 
Auchincloss as full-time stockholder-managers as compared with those of 
each of the other applicants' combined full-time stockholder-managers isa 
rational inference from the findings of basic facts adopted by the Commission. 
See Scripps-Howard Radio, Inc. v. FCC, supra; Johnston Broadcasting Co. v. 


FCC, supra. 


This contention of Appellants also relies in part upon the erroneous 
assumption that the Commission was required to give weight to Fraiberg's most 
recent experience. It should be noted that Fraiberg's managership of WNEW-TV 
in New York is not a part of the record evidence upon which the Commission 
decided the proceeding, and there was no requirement that the Commission 
take official notice of this fact, either from a fleeting statement (not even a 
request for official notice) at oral argument (Tr. 9943) or upon reconsideration 
of its Decision, especially when to do so might have deprived the other parties 
of appropriate cross-examination on the point and similar updating of the ir 
applications. uy Obviously the Commission may set reasonable time limits 
to the receipt of evidence and reject self-serving evidence offered beyond that 
time. 

Moreover, the Commission was obviously not impressed by the argument 
of Fraiberg's superiority over Larson. It rejected this argument in denying 
Citizens' exceptions 60(i) and 61(b) (see appendix to Decision), The Commission, 
which adopted detailed findings on the broadcast experience of the applicants, 
need not explain in so many words that the weight which it accorded to Larson's 
extensive past television experience was not materially affected by the fact that 
changes in the industry have occurred, as it obviously recognizes. The nine 
parties made scores of minor arguments concerning the proper inferences 


to be drawn from the facts, and it would be unreasonable to expect the Commission 


7/ By way of contrast, all of the post-Initial Decision application amendments 

"granted by the Commission were either unopposed or did not reflect favorably 
upon the applicant in the comparative evaluation. See Dec., par. 6; Re- 
consideration, par. 7n. 2. 


to answer each of them in detail merely to show that it has in fact considered 


each of them. Furthermore, the changes -in-the-industry argument was not 
articulated as such until after the Commission Decision, when Citizens made 
it in its petition for reconsideration (pp. 8-10). In its exceptions 60(i) and 
61(b) and brief in support thereof (pp. 28, 32), Citizens had 'merely proposed 

| 
conclusions that Larson had not been a station general manager since 1959 
(although he had continued thereafter in another part of the industry) and 
that, therefore, his management experience was not "as Concent as Fraiberg's. 
The Commission was not obliged to advert specifically to the similar but more 
detailed argument made by Citizens in its petition for reconsideration, which 
was clearly an untimely effort under the circumstances. 

Appellants also raise a question as to the Commesions reference to 
Community's full-time stockholders as lacking area familiarity. At first blush, 
this may seem inconsistent with the finding that Greene of Community was pre- 
viously connected with Rochester AM and FM radio stations.’ The Commission 

| 
obviously was aware of this fact, having credited Community! under the criterion 
"Past Broadcast Record" for Greene's broadcast activities ia Rochester in 
1956-59 (Dec., par. 11). But the purpose for which the pare “area familiarity" 


was used at this point was to compare Flower City and Community under the 
integration factor in the light of the Policy Statement on Comp arative Broadcast 
Hearings, 1 F.C.C. 2d 393, 395-96 (1965), and to determine whether the absence 
of past local residency by Flower City's full-time participating stockholders was 


Significant. In that context, the statement that Community's full-time stockholders 


"also lack area familiarity" referred, as in the case of Flower City, to the 
absence of the kind of familiarity derived specifically from past local residence 
on the part of those stockholders who would be full-time managers. i) In this 
limited and special sense, the Commission was correct. Greene had in fact 
never resided in the Rochester area; the community with which he was identified 
by participation in civic affairs and otherwise was Buffalo, 90 miles away, from 
which he had commuted to Rochester for his part-time employment (LD., F. 74, 
76). Past business activities in Rochester were relevant under the Policy State- 
ment only “as a part of a participating owner's local residence background" 
(1 F.C. C. 2d at 396), Thus, the Commission, in referring to a lack of area 
familiarity, was in effect stating that both Community and Flower City were 
essentially on a par in this respect since neither of them could claim a preference 
over the other on the ground that the full-time participating stockholders were 
local residents. 

The objection that the Decision does not show the basis on which Flower 
City was preferred over Star "whose proposed owner-manager had both broad- 
cast experience and local residence" is likewise an empty one. The Commission's 
assessment that Flower City's stockholders' extensive broadcasting experience, 


particularly in television, is superior is a reasonable one. The Commission 


8/ Obviously, Gordon Auchincloss of Flower City, who was married to a member 
~ of the Sibley family which had long-time roots in Rochester, and who had 
himself resided in that area in 1945, could not be said in either a literal 
or general sense to lack familiarity with the area. But concededly he was 
not a local resident at the time of the hearing and, therefore, so far as the 
integration factor was concerned, he also had to be denied credit for area 
familiarity in the context in which that term was used. 


indicated its awareness of all the facts as to Star's experience and area 
familiarity by adopting the Examiner's detailed findings on these subjects 
and by noting in its conclusion Star's superiority to Flower City in local 
residency (Dec., par 8). The broadcast experience of Star's principal, 
Forman, upon which it now relies, was limited to radio, Moreover, although 
he proposed to devote a substantial amount of time each week to the proposed 
television station, the Commission found that he held important managerial 
positions in several other businesses, (See L D. ~ 10. 47-49; Dec., par. 8. ) 

Appellants similarly argue elsewhere in their brief eo 78-79) that 

| 

the Commission's Decision gave no indication that the broadcast experience 
of Community's proposed director of education and public affairs, Michael 
Hanna, was taken into account. Extensive findings concerning Hanna's exper- 
ience (I.D., F. 78-80) were adopted by the Commission (Dec., par. 5). The 
Commission was not required to annotate these findings to its paragraph 8 
evaluation in order to find, as it necessarily did by implication, that the 


television experience of Larson and of Auchincloss was more, meaningful 


than Mr. Hanna's experience exclusively in radio. 
P y 


Appellants further complain that there is uncertainty as to how the 


Commission evaluated integration in quantitative terms in view of the fact 


that Flower City proposed to integrate stockholders owning only 18. 33% of 


its stock while Main proposed 50%, Star 37%, RTI 30%, Citizens 33% and 
Community 29%. Clearly, the choice of Flower City was not made, and need 
not have been made, on the basis of mere superiority in quantity of stock 


ownership of participating stockholders. Moreover, it should be noted that the 
percentages stated by Appellants for Flower City include stock owned only by 
full-time participants whereas the percentages for Star, Main, Community and 
Citizens include stock owned by certain less-than-full-time stockholders. (See 
LD., Conecl. 19-29. ) 8/ 

Appellants allege that Flower City received a preference for time to be 
devoted to the station by stockholders with part-time duties without an explanation 
of why other applicants who also proposed part-time duties by stockholders did 
not receive Similar credit. To the contrary, the Commission specifically recog- 
nized that Flower City was not to be distinguished from other applicants by 
reason of the fact that ''a great majority of its stock is also held by persons 
who will devote some time to the operation of the station, '' by stating in the 
same sentence that this "is also true of most of the other applicants" (Dec. , 
par 8). The Commission's recognition of such part-time ownership participation 
by other Flower City stockholders who had local residence was merely to explain 
why, in the particular circumstances of this case, the absence of prior local 
residence by Flower City's proposed full-time stockholder-managers who 
would necessarily move to Rochester was not deemed controlling. 

Appellants further argue that the Commission should have found that 


Larson's contractual arrangement with Flower City (under which he acquired 


9/ It is also a fact of record that Auchincloss not only personally held 8. 33% 

~ of the stock but is a member of the Sibley family group which owns 20. 83% 
of the Flower City stock (I. D., F. 6), in addition to the 10% held by Larson, 
Flower City's other full-time stockholder-manager. 


a stock interest but with a guarantee of reimbursement if the applicant lost) 
was not essentially different from Genesee's contractual arrangement with its 
proposed general manager (who would work without any stock interest). They 
urge that it was, therefore, error for the Commission to have treated them 
differently. The weakness of this contention is that Appellants are really 
challenging the use of participation in management by stockholders as a 
selection criterion, even though at page 56 of their brief they acknowledge 
"innumerable Commission decisions. , . emphasizing the importance of 
ownership participation in management as a comparative factor. " If one 

does not own stock, he can hardly expect to gaina Doeterence under the 
criterion. Larson would be no less legally responsible for the station's 
operation by reason of the fact that his stock was obtained with a reimburse- 
ment provision, especially since that provision would have been mooted by the 
final grant of the station license to Flower City. On the other hand, no matter 
how c nscientious Genesee's proposed non-stockholder-manager might be, he 
would not have any degree of ultimate control over the basic policies of the 
licensee, and this is thought by the Commission to be less desirable. Such a 
reasonable policy determination is solely within the province of the Commission. 


In short, all of the judgments of mixed fact and policy discussed above 


are solely for the Commission to make so long as those judgments are reasonably 


made and fairly discernible from the decisions and rulings, as they have been 
shown to be. See Pinellas Broadcasting Co. v. FCC, supra, and other cases 


cited above. 
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Il. THE COMMISSION FULLY AND REASONABLY 
RESOLVED THE PROPOSED PROGRAMMING 
MATTERS 

Appellants' argument (Br. 47-55) that the Commission erred in not 
undertaking a particularized comparison of the applicants concerning their 
ascertainment of programming needs and their plans for meeting those needs 
is untenable. 

The Commission noted (Dec., par. 3) that the Policy Statement on 
Comparative Broadcast Hearings (1 F.C. C. 2d 393, 397-98) was applicable by 
its terms to this proceeding even though the hearing issues were designated 
prior to the issuance of the Statement. The Commission also explained in 
the Decision, as it had in the Policy Statement, why "ordinary differences in 
judgment will not be compared in the hearing process when each of the appli- 
cants, as here, had demonstrated that it is able to carry out its proposal. " 
The Commission has stated that while it recognizes the importance of programs 
as a vital element of the service to be rendered to the public, it has found from 
experience that ordinarily it is a waste of time in the hearing process to make 
comparisons of routine programming proposals and the manner in which they 
are formulated. =O Thus, since 1965, a decisional significance has been 
accorded only to material and substantial differences between applicants' proposed 
program plans, not to minor differences as here. As the Court has repeatedly 


stated, it will not substitute its judgment on such a matter for that of the 


10/ The Commission noted that "precisely formulated program plans may have 

“to be changed not only in details but in substance, to take account of new 
conditions obtaining at the time a successful applicant commences 
operations." 1F.C.C. 2d at 397. 


Commission. Pinellas Broadcasting Co. v. FCC, supra, and cases cited at 


pages 17-18, supra. See also FCC v. WOKO, Inc., 329 U. S. 223, 229 (1946). 
Nothing said in the cases cited by Appellants precludes this exercise of Com- 
mission discretion in determining the manner in which it will judge the signi- 
ficance of programming proposals. 

It is clear from Pinellas and from other decisions of this Court discussed 
in part III of this brief, infra, that the Commission was free to apply a different 
standard for judging programming proposals than it had applied before the 1965 
Policy Statement. Appellants were not prejudiced by the application of the new 
standard. In the Policy Statement, the Commission correctly stated (1 F.C. C.2d 
at 400): 

"Since we are not adopting new criteria which would call 
for the introduction of new evidence, but rather restricting 
the scope somewhat of existing factors and explaining their 
importance more clearly, there will be no element of 
surprise which might affect the fairness of a hearing. 

It is, of course, traditional judicial practice to decide 
cases in accordance with principles in effect at the time 

of decision. " 

Appellants also argue erroneously (Br. 48) that the Commission "refus /ed/ 
to take into consideration evidence that had been presented and contentions that 
had been made" under subissues 7(c) and (da) dealing with proposed programming. 
To the contrary, the Commission adopted the Hearing Examiner's extensive 
findings concerning this evidence about each applicant (I.D., F. 196-558) and 
determined (Dec., par. 3): 

"From our consideration of the record in this proceeding, 
we are persuaded that each of the applicants has met its 


obligations in this respect /being familiar with the area 
to be served and proposing an adequate programming 


service to meet the ascertained needs and interests / 
and that variations in the respective program proposals 
are merely minor differences in the proportions of time 
allocated for varying types of programs." 
Accordingly, no applicant received a preference for preparation, staffing or 
proposed programming (Dec., par. 9). 

As for Appellants' charges of inadequate preparation of program proposals 
by Flower City, the findings adopted by the Commission included a number which 
rejected such allegations as unwarranted by the record (see I.D., F. 209-24& 
notes thereto). These findings show that meaningful community contacts were 
made and reflected in Flower City's program proposals before the parties’ 
applications were designated for hearing. Neither the Examiner nor the Com- 
mission found fault with the manner in which the Flower City application was 


prepared, and they specifically rejected arguments to the contrary by Citizens 


(see LD., F. 212 nn. 78 & 79, 217) and Genesee (see id. at 213, n. 81, 216 


n. 82, 218 n.84, 224). In her Conclusion 53, the Examiner stated that "fa/U 


applicants have made efforts to discover community needs and to plan programs 
with such needs in mind. In some instances contacts were made by principals 
and, in others, by employees or volunteers. '' To the extent that Appellants 
excepted to these findings and conclusions (see e.g., Citizens' Except. 63(b)), 
the Commission considered their contentions and denied them before adopting 
the above-mentioned findings (Dec., par. 5). Moreover, the Commission 
adopted detailed findings of fact concerning the program preparation of all 


of the Appellants (see I.D., F. 240-47, 262-65, 281-87, 300-09, 330-39, 


352-55, 371-403, 416-44) and, as stated above, concluded that there were no 
significant differences warranting a preference of one or more of the appli- 
11/ | 
cants (Dec., par. 3 and 9). — 
As to proposed programming, the Commission adopted findings which, 
contrary to Appellants' contention here, included reference to the 24-hour daily 


(except Sunday) operation proposed by Star (see LD., F. 249-61). It also denied 


Star's exception 11 to the Examiner's conclusion refusing to find that Star's 


proposed 24-hour operation merited a preference (L D., Conel. 55), 


Federal and Heritage did not even file exceptions on the points now attri- 
| 

buted to them at page 49 of Appellants' brief. In any event, the Commission 
adopted findings showing that it had considered Heritage's proposals for "live" 
programming (I.D., F. 290) and Federal's proposals for commercial and 
network programming (I. D., F. 341), for which those parties he re claim a 
preference. An examination of the comparable proposals of a of the other 
applicants (I. D., F. 198, 227, 250, 270, 316, 359, 406) shows that the Com- 
mission was eminently reasonable in finding no significant differences on these 
points (as it did by finding no significant differences on proposed programming 
generally). | 

Contrary to the thrust of another of Appellants! arguments (Br. 50), the 


evidence adduced under subsection (d) of the standard comparative issue was 


11/ Interestingly, in contrast to its position here, Appellant Main stated in its 

~~ brief in support of exceptions, p. 10: ''There is no basis for distinguishing 
among the applicants from the standpoint of preparation and planning. All 
have made contacts in the community; all have some degree of local owner 
ship. " And Appellant Federal, in its brief in support of exceptions, p. 10 
applied a "point system formula" to the applicants and scored all of the 
present applicants identically on the factor of preparation. 


considered, to the same extent as the evidence adduced under subsection (c), 
because under the new Policy Statement the inquiries of both subsections - 
directed to proposed programming and ascertainment of program needs - were 
subsumed under one heading. As stated above, the Commission addressed itself 
to both facets in finding no significant differences among the applicants. The 
Commission found that RAETA's withdrawal as an applicant had mooted "the 


" 


evidentiary showings with respect to RAETA's specialized showing. . . 


(Dec., par. 3n.3). I did not state, as Appellants suggest, that subissue (d) 


itself had been mooted. Indeed, as shown above, it is clear that the Commission 
reviewed and passed upon the evidence adduced under this subissue with respect 
to the remaining applicants. 
Ii. THE COMMISSION FOLLOWED ITS POLICY 

STATEMENT IN ALL ESSENTIAL RESPECTS; 

ANY AD HOC MODIFICATIONS WERE INSIG- 

NIFICANT AND WERE FULLY JUSTIFIED 

Appellants accuse the Commission of unjustified departures from its 

1965 Policy Statement on Comparative Broadcast Hearings, supra. Appellants 
confuse the generalized statement of policy or guidelines with its particularized 
application and ignore the well-established power - and duty - of a regulatory 
agency to deviate from previous generalized statements to the extent that the 
public interest requires by the facts of the particular proceeding. We submit 
that in essential respects - especially the emphasis placed upon diversification 
of control of the media of mass communications and upon full-time participation 
in station operation by owners - the Commission followed the thrust of the 


Policy Statement as to significant factors of comparison among those seeking 


broadcast licenses. 


It is misleading for Appellants to state without more (Br. 56-58) that the 
Commission assigned more weight to broadcast experience than to local residence. 
The fact, rather, is that the Commission took into account, : for a limited purpose, 
the long-term local residence of the many Flower City stockholders (holding 
82% of its stock) who would devote less than fulltime to station operations (I. D., 
F. 4, 5, 7, 8, 12-33), As an additional reason for its willingness to minimize 
the non-local past residence of Flower City's full-time general manager and 
program director, the Commission observed, in accordance with note 7 of the 
Policy Statement, that these individuals would become local residents of 
Rochester. The Policy Statement explains: "Proposed future local residence 
(which is expected to accompany meaningful participation) will also be accorded 


less weight fut, impliedly, some weight / than present residence of several 


years' duration." (1 F.C. C. 2d at 396. ) 


Appellants appear to object (Br. 58-60) to the Commission attaching any 
significance to the local residence of stockholders who would devote less than 
full time to station operations. But the Policy Statement does not preclude this. 
Its only declaration about such participants is to the effect that "slight credit" 
will be given to their participation for purposes of an affirmative preference. 

It does not deal with the question of the relevance of their participation with 
respect to the evaluation, under the residence factor, of the felt time parti- 
cipants of the same applicant. The Commission directed itselt only to the 


| 
latter evaluation, as it indicated by observing simultaneously that other 


applicants shared the local residence attributes of Flower City, and by concluding 
that "we do not believe that in this particular case the absence of past local resi- 
dence by the two [F lower City/ stockholders participating full time in the operation | 
of the station is so significant" (Dec., par. 8). 

Appellants' contention (Br. 61-68) that Flower City should have been 
downgraded because of inadequate programming preparation and planning and 
that the Commission violated the Policy Statement by failing to do this is 
essentially an elaboration upon one of the arguments made in part II of their 
brief. Contrary to this contention, it may be noted that the Commission ex- 
pressly relied upon its Policy Statement in reaching the conclusion that there 


were no Significant differences among the applicants on this point. (See Dec., 


par. 3 and 9, and part II of this brief, supra, where the substantive point is treatedj 


It was that Policy Statement which declared that only significant differences in 
programming preparation and planning would be accorded decisional significance 
(1 F.C. C. 2d at 397-98), 

Appellants would apparently have the Commission give the Policy Statement 
a formulistic interpretation in applying the ownership-management criterion in 
this case; the cases cited (Br. 69-70) involved administrative formulae and 
definitions. The essence of the Commission's duty, however, is to weigha 
number of factors, the significance of which are determined by the facts adduced 
in the particular proceeding. In adopting the Policy Statement, the Commission 


recognized that: 


"tx %* % The hearing and decision process is inherently 
complex, and the subject does not lend itself to precise 
categorization or to the clear making of precedent. The 
various factors cannot be assigned absolute values, some 
factors may be present in some cases and not in others, 
and the differences between applicants with respect to each 
factor are almost infinitely variable." (1 F.C. C. 2d at 393. ) 
| 


All seven members of the Commission at the time of the Policy Statement 
gave notice in their several opinions that particular cases would require parti- 


cularized treatment of the criteria. The majority's statement also recognized 


that there might be changes in Commission membership - as there has been - 


and in the views of the individual members (ibid. ). Realistically, then, even 
departures from the Policy Statement would not constitute a change in policy. 
The Supreme Court followed this reasoning in upholding a Federal Trade Com- 
mission finding of deceptive advertising even though the FTC's "Guides Against 
Deceptive Pricing" appeared to permit the kind of advertising in question. 
In that case, FTC v. Tary Carter Paint Co., 382 U.S. 46, 47-48 (1965), the 
Supreme Court stated: 

"These, of course, were guides, not fixed rules as such, 

and were designed to inform businessmen of the factors 

which guide Commission decision. Although Mary Carter 

seems to have attempted to tailor its offer to come within 

their terms, the Commission found that it failed; the 

offer complied in appearance only." 
Similarly, in this proceeding, the Commission has followed guidelines, but 

| 

evaluated, as it must, the substance and meaningfulness of the relevant attri- 


butes of each applicant to determine which would be most likely to operate 


in the public interest. 


Even if we assumed arguendo that the Commission departed from its 
Policy Statement to such a degree as effectively to change policy, it was within 
its power todo so. The wide discretion exercised by the Commission has been 
expressed in the following oft-quoted language in Pinellas Broadcasting Co. v. 
FCC, Supra, 97 U.S. App. D.C. at 238, 230 F. 2d at 206: 


"The selection of an awardee from among several qualified 
applicants is basically a matter of judgment, often difficult 
and delicate, entrusted by the Congress to the administrative 
agency. The decisive factors in comparable selections may 
well vary; sometimes one applicant is superior to another in 
one respect, whereas in another case one applicant may be 
superior to its rivals in another feature. And it is also true 
that the Commission's view of what is best in the public in- 
terest may change from time to time. Commissions them- 
selves change, underlying philosophies differ, and experience 
often dictates changes. * * * All such matters are for the 
Congress and the executive and their agencies. They are 
political, in the high sense of that abused term. They are 
not for the judiciary. 


"In the case at bar there appears some suggestion that the 
Commission has changed, or is changing, its view as to the 
dominant importance of local ownership and as to the evil 
of a concentration of the media of mass information. But 
in so doing its is operating within the area of legislative- 
executive judgment. The courts cannot interfere so long 
as the process, the premises, and the judgment are not 
arbitrary. "' 


Earlier, in Churchill Tabernacle v. FCC, 81 U.S. App. D.C. 411, 413, 160 F.2d 


244, 246 (1947), the Court noted "the well-settled doctrine that res judicata 
and equitable estoppel do not ordinarily apply to decisions of administrative 
tribunals, '' and upheld a retroactive application of changed policy to a renewal 
applicant. ''This follows from the statutory duty of the Commission to examine 


each application for renewal of license as an original proceeding and grant or 


refuse it in the public interest" (ibid. ), The Commission has explained how 
it reached its conclusions and need not explain why its conclusions may differ 


in certain respects from prior statements on the matter in question. FCC v. 


WOKO, Inc., 329 U.S. 223, 227-28 (1946), rev'g, 80 U.S. App. D.C. 333, 341, 


153 F.2d 623, 631 (1946). 

In sum, the facts of this case do not prove Appellants’ claim that the 
Commission has departed in any substantial respect from the Policy Statement. 
But, in any event, the Commission has broad discretion in Sonees the guidelines 
concerning its application of comparative criteria. All of the Commission 
members anticipated at the time of its adoption that there could be no hard- 
and-fast application of the criteria set forth in the Statement. 

IV. THE COMMISSION FULLY AND FAIRLY CONSIDERED 


ALL OTHER SIGNIFICANT DIFFERENCES AMONG THE 
APPLICANTS 


The allegations of error contained in part IV of Appellants' brief are 
so insubstantial as to require only a brief comment upon oe The matters 
raised are, for the most part, disposed of upon recognition of the broad dis- 
cretion of the Commission to expedite its proceedings - eS one so 
prolonged as this one - without the need to take notice of every post-hearing 
effort by a party to improve its position vis-a-vis the other applicants. 

Appellants complain (Br. 71-73) that Federal's offer committing its 
sole stockholder to sell his existing stations in the Rochester area, if necessary, 
was not acted upon by the Commission. That offer was first eae through counsel 


at the final oral argument, and it was not even put into the form of a proposed 


amendment to its application until after Commission reconsideration of its 
decision and only ten days before Appellants’ brief was filed in this Court (see 
Appellants' Br. 72 n.1). The Commission was not obliged to explain its rejection 
of such an untimely and casual effort to remove what Federal must have known 
from the beginning was an obstacle to its winning the Channel 13 grant in view 
of the diversification of media criterion. Federal's contention was not of such 
a nature as to require a "plain answer." See Greensboro-High Point Airport 
Authority Vv. CAB, supra; Radio Station KFH Co. v. FCC, ‘Supra; and Scripps-~- 
Howard Radio, Inc. v. FCC, supra. Certainly no answer should have been 
expected to Federal's passing oral contention (see Appellants' Br. 73) that it 
should be credited as an opponent of the "newspaper monopoly" and "establish- 
ment" in Rochester, when it made no such argument in its exceptions and there 
was apparently no discussion of it in the Initial Decision. Similarly, the Com- 


mission was not required to comment upon a dissenting member's judgment that 


AM, FM and TV stations should be considered as one unit for purposes of the 


diversification of control criterion. Appellants do not even claim that any of 
them urged this conclusion upon the Commission. 

Appellants' assertion (Br. 73-75) that the Commission ignored a Flower 
City shareholder's 5 per cent interest in a California radio station is equally 
without foundation. The Commission in fact made explicit reference to this 
acquisition and ruled that, in view of the great distance from Rochester and the 
small stock interest involved, it had no significant weight in this proceeding 


(Dec., par. 7 n. 8). 


Also without merit is Appellants' contention (Br. 75-78) concerning RTI's 


amendment to specify full-time operation following the withdrawal of its share- 


timer RAETA. RTI gambled on the merits of its proposed joint venture with 


RAETA, and, when that ultimately failed, RTI sought a chance to rebuild its case. 
The Commission was acting within its discretion in limiting RTI's untimely efforts 
to shore up its weaknesses which were inherent in the original concept of that 
applicant as an operator sharing the channel with another organization. It is 
specious for the other Appellants to argue that they were in any way prejudiced 

by the Commission's allowance of RTI's full-time operation proposal without 
holding a further hearing. RTI's comparative qualifications even with the amend- 
ment were not of such a caliber as to enable it to win the vote of a single member 
of the Commission. 

There is likewise no substance to Heritage's objection (Br. 79) that the 
Commission erred in imposing a demerit for the involvement of a principal, who 
is Heritage's president, director, chief executive officer and chief financial 
officer, in a false and misleading stock registration statement filed with the 
SEC by another company of which he was a founder and chairman of the board. 
The Commission adopted the Examiner's relevant findings on the matter (I. D., 

F. 93, 95). It noted that it was not engaging ina search for minor blemishes 
but properly concluded that the connection of the Heritage official with the mis- 
conduct in the SEC matter, for which he did not disclaim knowledge or respon- 


sibility, warranted a comparative demerit against Heritage. 


Appellants point to no precedent for the argument (Br. 82-84) that the 
Commission had the authority and perhaps the duty to encourage a merger of the 
mutually exclusive applications for this television station. The Commission gave 
the parties ample opportunity to reach agreement ona merger. There were 
several efforts by certain of the parties, including Flower City, to effect a mergey 
But failing agreement of the applicants, the statutory scheme of the Communicatio 
Act required the Commission to choose the best Single applicant from the applica- 
tions filed with it. See Communications Act of 1934 8§ 307-09, 47 U.S.C. 

8§ 307-09; Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945). Appellants 
urge that a statement on this point might be helpful to the Commission in deciding 
future multi-party comparative cases. Whether or not that is so, certainly its 
retroactive application to this case would be irrational. Even assuming that the 
Court agreed in general with Appellants, the very purpose of encouraging mergers 
to expedite Commission action - would be thwarted by any remand, since a final 


choice has already been made. 


V. THE INITIAL DECISION WAS ADEQUATE UNDER 
THE ADMINISTRATIVE PROCEDURE ACT 


The Initial Decision in this case comported with both the letter and the 
12 
spirit of the Administrative Procedure Act, 5 U.S.C. § 557. sl) 
Channel 16 of Rhode Island, Inc. v. FCC, 97 U.S. App. D.C. 179, 229 F.2d 


520 (1956), relied upon by Appellants, involved an initial decision setting forth 


12/ Appellants also rely upon Section 409(a) & (b) of the Communications Act of 
~ 1934, 47 U.S.C. § 409(a) & (b), which provisions duplicate the substance 
of certain requirements of 5 U.S.C. § 557. 


findings of fact but no conclusions, thus affording no opportunity for exceptions 
to conclusions, In the case at bar, the Initial Decision included conclusions as 
well as findings and Channel 16 is inapposite. 


Nor was Section 557 violated by the fact that the Examiner did not rank 


each applicant individually. There is no such requirement and [Appellants have 


cited no authority to that effect. As the Commission's Broadcast Bureau, in 


its Opposition to petitions for reconsideration, stated (p. 7): 
"Hin comparative cases it is not uncommon, and has 
never been uncommon, for Examiners not to rank the 
losing applicants. Nor do the petitioners recognize 
that, notwithstanding the absence of any ranking of 
losing applicants, the Commission and Review Board 
have in many instances preferred an applicant other 
than the one preferred by the Examiner. This practice 
has been pursued for many years, and the Court of 


Appeals has not held this practice to be contrary to 
statute, " 


Appellants equate the absence of seriatim ranking with "a failure to apply 
the comparative criteria to all of the applicants" (Br. 91). This is clearly 
erroneous, The Examiner applied the criteria to each of the applicants in order 
to state her conclusions in the manner in which she did. She summarized and 
characterized her findings on each applicant under each of several applicable 


criteria, and then made a comparison expressed in groupings of applicants. 


Section 557 was also satisfied by the opportunity to file exceptions to the Initial 


Decision findings and conclusions. And all the profuse exceptions were ruled upon 


in the final Decision. nul 


13/ Although Appellants make the argument (Br. 90 n.1), they do not explain how 
RAETA's withdrawal "deprived" the Initial Decision of "an essential attribute" 
of potential finality. The fact is that by reason of the exceptions filed by Appell- 
ants and Intervenor alike - prior to RAETA's withdrawal - the Initial Decision 


no longer possessed that attribute. See FCC Rules and Regulations, § 1. 276, 
47 C.F. R. 81.276, 


The inquiry, then, is whether the objectives of an initial decision as pro- 
vided in Section 557 were defeated by the procedural history of this case, A major 
premise of Appellants’ argument to this effect is patently wrong. Contrary to their 
assertions, this Court did not hold in the Channel 16 case that "the most essential 
part of an initial decision" is its conclusions (Appellants' Br. 85). Nor does the 
legislative history of the Administrative Procedure Act so indicate. Both Senate 
and House committees on the Judiciary stated the major purposes of the initial 
decision are the “determination of credibility of witnesses as shown by their 
demeanor or conduct at the hearing, " clearly emphasizing the importance of the 
findings of fact in the initial decision, and "to determine what other or additional 


facts they khe parties/ might offer by way of rehearing or reconsideration of 


decisions. Administrative Procedure Act - Legislative History 1944-46, S. Doc. 


No. 248, 79th Cong. 2d Sess. 210, 211, 272, 273 (1946). In Kerner v. Celebrezze, 


340 F.2d 736, 740 (2d Cir. ), cert. denied, 382 U.S. 861 (1965), Judge Friendly 
stated: 


"The chief reason. . . for making it mandatory that the man 
who heard the evidence should render some form of decision, 
was to provide the ultimate deciders with his evaluation of the 
credibility of witnesses. See Universal Camera Corp. v. NLRB, 
supra, 340 U.S. at 496, 71 S.Ct. at 468-479 and the legislative 
history cited in nn. 29-31. As Mr. Justice Frankfurter there 
stated, 'the significance of his /the hearing examiner's, / report 
of course, depends largely on the importance of credibility in 
the particular case. '"' 


Certainly, credibility of witnesses in the instant case is not significant or such as 
to require new conclusions by a hearing examiner upon the withdrawal of RAETA. 
Appellants do not assert that the findings in the Initial Decision, as adopted by the 


Commission, are otherwise than fully supported by the record. 


Appellants were not prejudiced by the absence of a new initial decision 
(see 5 U.S.C. § 706). They had ample notice of the facts as found and used by 
the Examiner in reaching her conclusions. They filed lengthy exceptions con- 
testing findings of fact and conclusions by the Examiner. Each Appellant argued, 
both in writing and in two oral arguments, that it should be piesa over all 
other applicants, recognizing that the contest was between it and every other 
applicant, notwithstanding the Examiner's preference of RAETA-RTL Thus its 
arguments with respect to the non-share-time applicants would not have changed 


materially even if each had been assigned a specific rank by the Examiner. Nor 


would its arguments with respect to those applicants have changed materially 


if it had known that the share-time application of RAETA would be withdrawn. 14/ 


In view of the multiple opportunities to present their contentions to the Commission, 
including urging reconsideration of the Commission's rulings and decision, the 
claim of procedural deficiency is plainly insubstantial. The Court aptly stated in 
Sisto v. CAB, 86 U.S. App. D.C. 31, 35, 179 F.2d 47, 51 (1949): 


"When there is an appeal to the Board, the findings, con- 

clusions, and orders of the examiner are only tentative or 
interlocutory in nature. And in such cases it is the orders 
of the Board which are final and appealable. Thus as long 
as the requirements of a full hearing are satisfied at some 
time prior to the issuance of a final order, there can be no 
complaint on that ground. "' 


14/ While, presumably, the contentions of RTI would have been different if 
"it had foreseen the loss of its share-time partner RAETA, it voluntarily 
assumed the risk of such a loss when it made the strategic choice to 
abbreviate its own proposed operations and to lean upon RAETA and 
that applicant's uniqueness as an educational organization. It could 
not demand in midstream of the proceeding that it be permitted to file 

what in effect would be a new application, 


In any event, any error on the part of the Examiner in not ranking each 
applicant in order of her preference was waived. While two applicants took ex- 
ception to certain specific conclusions fcr this reason (see Appellants’ Br. 86), 
not a single one took the position that the Initial Decision was invalid for this 
reason or that a supplementary initial decision was required. The objection 
concerning the fatal nature of the absence of individualized ranking was waived. 


FCC Rules and Regulations § 1.277(a), 47 C.F.R. $1. 277(a); cf. Abacoa Radio 


Corp. v. FCC, 123 U.S. App. D.C. 218, 358 F.2d 849 (1966). Nor, upon RAETA's|} 


later withdrawal and the cancellation of remand proceedings, did any applicant 
argue or suggest that further hearing and initial decision were necessary. None 
of the applicants other than RTI moved to supplement the record so as to reflect 
factual consequences of RAETA's withdrawal. 

As detailed in the Counterstatement of the Case, supra, all of the parties 
except two filed pleadings in early 1967 urging a prompt decision by the Commissio 
At a second oral argument ordered Sua sponte by the Commission in May 1967, 
Heritage’ and Main, both of which had joined in the earlier pleadings, raised for 
the first time an objection to the legality of the Initial Decision. All Appellants (ex 
cept Star, which thought further hearing would be necessary only if RTI was per- 
mitted to amend its program proposals) opposed any further hearings or other dela 
in the Commission decision. Instead, they affirmatively invited the Commission to 
act expeditiously in issuing a decision, as if the Initial Decision presented no 


obstacle to a valid Commission decision. In short, none of the Appellants timely 
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objected to the validity of the Initial Decision either before or after RAETA's 


withdrawal, 15/ Appellants' unsupported argument that an error in following 
5 U.S.C. § 557 cannot be waived because it is "jurisdictional" (Appellants' Br. 88) 


is plainly wrong, according to legislative history directly in point. Administrative 
Procedure Act - Legislative History 1944-46, supra, at 209. , See United States v. 
TY ARTO, Supra, ! SiS 
L.A. Tucker Truck Lines, 344 U.S. 33, 38 (1952), 16/ At the very least, 


Appellants' long-time acquiescence to the validity of the Initial Decision show that 


they recognized that any technical deficiency of the Initial Decision or in proceed- 
ings thereafter was not prejudicial to them (see 5 U.S.C. 8 706), and that the 
alleged error was "brought forward at the last possible moment to undo the ad- 

| 


: : : : 4 : eet 17 
ministrative proceedings without consideration of the merits... .. 3 2) Appellants 


have not borne their burden of showing prejudice or that a remand "would accomplish 


anything save further expense and delay. '' Kerner v. Celebrezze, supra, 340 F.2d 


at 740. | 


| 
15/ Cf. United States v. L.A. Tucker Trunk Lines, Inc., 344 U.S. 33, 35-38 
(1952); Watson Bros. Transportation Co. v. United States, 180 F.Supp. 732, 
739 (D. Neb. 1960); Magnet Cove Barium Corp. v. United States, 175 F. Supp. 


473, 475-76 (S. D, Tex), aff'd, 361 U.S. 32 (1959), 


Although an objection raised below by one party may preserve an error for 
appeal by another party, an appellant will not ordinarily be permitted to 
complain of an error which he himself invited. Orenstein v. United States, 
191 F, 2d 184, 193 (ist Cir. 1951), This goes to the point that even assuming 
arguendo that Main and Heritage preserved an error for themselves by ob- 
jecting to the Initial Decision at the May 1967 oral argument, the other 
Appellants could not benefit from this fact, because they urged the Commission 
to go forward. And it is clear from the final Decision that, upon any remand, 
Main and Heritage would have no chance of ousting Flower City as the Com- 
mission's choice. 

United States v. L.A. Tucker Truck Lines, Inc., supra, 344 U.S. at 35-36; 
Magnet Cove Barium Corp. v. United States, supra, 175 F.Supp. at 476. Cf. 
Colorado Radio Corp. v. FCC, 73 U.S. App. D.C. 225, 227, 118 F.2d 24 26 
(1941). | 
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CONCLUSION 


For all the foregoing reasons, the decision of the Commission should be 


affirmed, 


Respectfully submitted, 


Thomas N. Dowd 

Harold David Cohen 

William S. Green 

J. Laurent Scharff 
Pierson, Ball & Dowd 
1000 Ring Building 
Washington, D.C. 20036 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FLOWER CITY TELEVISION CORPORATION, 
Intervenor, 


) 


PETITION FOR REHEARING OF 
STAR TELEVISION, INC. 


STAR TELEVISION, INC. (hereinafter “Star’’), Appellant in Case 
No. 21,277, by its attorneys and pursuant to Rule 40 of the Federal 
Rules of Appellate Procedure (F.R.A.P.), hereby respectfully requests that 


the Court’s decision in the above-captioned case, rendered on January 30, 
1969, be reheared by the same panel of this Court.1 That decision af- 


IThe panel was composed of Senior Circuit Judge Prettyman, Judge Burger, and 
Judge Leventhal. Judge Prettyman wrote the Majority opinion for himself and Judge 
Burger, while Judge Leventhal filed a dissenting opinion (Case Nos. 21,277 and 21,- 
541-47, decided January 30, 1969). ! 


firmed actions of the Federal Communications Commission (hereinafter “Com- 
mission”) awarding a construction permit to Intervenor for a new television 
broadcast station on Channel 13 at Rochester, New York, and denying the ap- 
plications of Star and other parties for Channel 13. See Flower City Television 
Corp., et. al, 9 FCC 2d 939, 10 FCC 2d 718 ( 1967). | The principal grounds 
for this petition are that the Court has either overlooked or misapprehended a 
substantial point of law raised by Star; namely, that the Commission below de- 
nied Star procedural due process by failing to consider and to make findings of 
fact on extensive record evidence adduced by Star under a key comparative is- 
sue (viz. the “unfulfilled programming needs” issue) added herein by the Com- 
mission itself. As a result, Star believes and will show that it was denied its 
right to a full and fair hearing before the Agency. In support of this request 
for rehearing, it is respectfully stated as follows: 


I. PRELIMINARY STATEMENT 


1. As the Court has aptly noted, this case was “enormously complicated 


and tedious” (Slip Op., p. 4). A total of sixteen substantive and procedural 


points were raised on appeal by the eight appellants in their consolidated brief. 
Because the Court directed the filing of a single joint brief with a specific page 
limitation, it was inevitable that a particular argument which an individual ap- 
peliant might have wanted briefed separately could not be so treated. Instead, 
to accommodate the interests of all appellants, certain arguments, perforce, had 
to be grouped together or coalesced into other arguments dealing generally with 
the same subject matter. This is particularly the case with Star’s point which 
was required to be merged with other points on pages 47-55 of Appellants’ 
Brief. Due to these facts, Star believes that its primary contention on appeal 
-- that the Commission’s arbitrary refusal to resolve the designated “unfulfilled 
programming needs” issue herein by failing to consider or to make findings 


upon Star’s detailed evidentiary showing introduced thereunder constituted pre- 
judicial procedural error -- may not have been fully renames by the 
Court. 


2. Indeed, it would appear that the Court has either “overlooked or mis- 
apprehended“ Star’s procedural point. See Rule 40, F.R.AP. This is particu- 
larly so since although the Court acknowledged that the “noteworthy phase” 
of appellants’ dispute with the Commission “concerns principally ‘the procedur- 
al requirements in a decision in a comparative case’, no discussion, much less 
any mention of Star’s procedural point was contained in the Court’s Opinion 
(p. 4). It is therefore for this reason that Star now respectfully requests a Te- 
hearing on its procedural point. In this connection, Star believes that the fol- 
lowing factual statement, limited solely to this point, will be of assistance to 
the Court in its resolution of Star’s request. 


I]. STATEMENT OF THE CASE | 


| 
3. In January, 1962, the above-captioned applications were designated by 


the Commission for consolidated hearing on the so-called standard comparative 
issue. As originally designated, inter alia, that issue contained subsection (c), 
which called for a comparison among the applicants in light of: 


“(c) The programming service proposed in each of the | 
the above-captioned applications.” 


Thereafter, at the request of the Rochester Area Educational Television As- 
sociation, Inc. (RAETA), the Commission enlarged the issues and added an- 
other separate and completely different issue calling for a comparison of the 


Star has argued this critical point both below and before the Court. See, eg., Star’s 
Motion For Stay Pendente Lite filed herein on January 17, 1968; Appellants’ Brief, pp. 
47-55, filed herein on March 18, 1968. 


applicants with respect to: 


“(d), The programming service proposed in each of the 
_ applications considered in the light of the follow- 
ing factors: 


(1) Whether there are particular types or clas- 
ses of programs for which there is an un- 
fulfilled need in the area proposed to be 
served; 


The extent to which the program propo- 
sal of each applicant would meet such 
needs.” 


This “unfulfilled needs” issue (subsection (d)) was generally phrased and con- 
tained absolutely no limitations either as to its applicability to a particular ap- 
plicant, or to the type of program needs which an applicant could demonstrate 
thereunder. Each applicant was thus free to make any kind of evidentiary 
showing on this issue which it deemed appropriate. 


4. Prior to formulating its proposal, Star conducted a comprehensive sur- 
vey of the programming needs not only of Rochester and Monroe County, 
New York (wherein Rochester is located), but also of the surrounding 8-county 
area which would be served by its station.3 Together, this 9-county area con- 
stitutes the “Rochester Economic Region”. Based on its program surveys, Star 
found that there were indeed certain “unfulfilled needs” in the Rochester area 
which were not being met by existing stations and which could and should be 
met. Hence, Star’s entire programming proposal was geared to meet such needs. 


3Star gathered a great deal of data and information about the area’s diverse programming 
interests, by breaking down community and area activities into 18 separate categories (In- 
dustry, Labor, Cultural Resources, Commerce, etc.). Over 90 diverse public and semi-public 
~surveys and publications relating to these various categories were studied and analyzed by 
Star to learn the significant problems involved in each category. In addition, Star conducted 
detailed interviews with 75 community leaders throughout the area concerning their organiza- 
tions’ programming needs and resources. 


5. In this regard and pursuant to the Commission’s designation of the 
“unfulfilled needs” issue (subsection (d)), Star introduced substantial evidence 
at the hearing demonstrating that there was an unfulfilled need in the 9-county 
Rochester Economic Region for (a) a full-time, 24-hour TV station which 
would provide (b) an independent local and regional news and information 
service, and a shower of varied and stimulating opinions throughout the day 
(via editorials, interviews, forums, documentaries, etc.) for (c) both the rural 
and urban areas of Rochester.* Similarly, Star established, inter alia, that of 
the five mass media serving the identical area proposed to be served by the 
Channel 13 applicants, three of them (2 Rochester newspapers and 1 Roches- 
ter TV station, WHEC-TV, Channel 10) were owned and operated by a single 
interest, the Gannett Co., Inc.; that the two Gannett newspapers totally domi- 
nate daily newspaper circulation in the Rochester area; that there is a paucity 
of full-time broadcast media in the 8-county area outside of Rochester; that 
the two existing TV stations in Rochester provide inadequate news coverage of 
the area; that neither of the two non-Gannett area mass media dl radio and 1 
TV station) editorialize; that there is a virtual void of discussion or other pro- 
gramming devoted to issues of a controversial nature by the existing Rochester 
TV stations; and that such stations do not provide any programming after 1:00 
A.M. and have, for the most part, ignored the needs of the 8-county area out- 
side Rochester (See Volumes III and XI of Joint Appendix filed herein for rele- 
vant record references and citations, (see also pages 52-59 of Star’s Proposed 
Findings). | 


6. Intervenor, the winning applicant below, was comprised of a number 
of Rochester business and professional men, completely without any prior 


broadcast experience, who had hired a general manager and program director 


4RAETA submitted evidence purportedly demonstrating an unfulfilled need for educational 


programming, although that exhibit also showed a need for more public affairs and discus- 
sion programming of the type proposed by Star. 


and permitted them to subscribe to 10% and 8.33%, respectively, of the cor- 
porate stock. These two individuals were not, nor had they ever been Roches- 
ter residents. Neither had they had any prior familiarity with the Rochester 
area. Moreover, Intervenor’s survey of the area’s program needs consisted of 
only a limited effort after its programming proposal had been determined. It 
was confined to just metropolitan Rochester, and did not include outlying ru- 
ral areas.° In fact, Intervenor’s program proposal was thrown together in a 
few hours in the office of Intervenor’s attorney in Washington, D.C. by its 
proposed General Manager and Program Director, immediately before its appli- 
cation was filed. 


7. In stark contrast, Star was composed of present or former owners and 
employees of AM and FM broadcast stations in Rochester,® plus local business 
and professional men. Star’s President and 32% stockholder, who is also an ex- 
perienced broadcaster in Rochester, planned to devote his full time to the daily 
affairs of the proposed TV station. Further, Star’s proposed News Director, 
Chief Engineer, Sales Manager and News Reporter, all of whom are minority 
stockholders and long-time employees in comparable capacities of Star’s Presi- 
dent’s former broadcast stations in Rochester, also planned to devote full time 
to the daily operation of the station. Other local residents and minority stock- 
holders would devote varying amounts of time to the proposed station’s affairs. 


SUnder well established precedent, broadcast applicants and licensees are required to make 
a “diligent, positive and continuing effort ... to fulfill the tastes, needs and desires of [their] 
community or service areas...” which “will not be served by pre-planned program format 
submissions . . .” but rather by “documented program submissions prepared as the result of as- 
siduous planning and consultation .. .” with community leaders and the listening or viewing 
public in the area to be served. Commission Policy on Programming, 20 Pike and Fischer, 
RR 1901, 1915 (1960); Patrick Henry v. FCC, 112 U.S. App. D.C. 257, 302 F. 2d 191 (1962). 
(1962). 


The present stockholders of Star do not now own any Rochester broadcast stations. 


8. Compared to Intervenor, Star would provide a far better and more 
efficient service to meet the Rochester area’s unfulfilled program needs. This 
is especially so since Intervenor’s program proposal virtually ignored the needs 
of the 8 outlying rural counties surrounding Rochester. See paragraph 6, supra. 
Nothing more than a routine, pedestrian program service was proposed by In- 
tervenor, with short newscasts at the same times such were presented by the 
two other network affiliates in Rochester. Additionally, Intervenor’s program- 
ming was designed to stifle, rather than to stimulate, public opinion on timely 
controversial issues. Some measure of the comparative attention which Star 
and Intervenor would give to the demonstrated need in the Rochester area for 
additional local news and opinion programming is vividly shown by the fact 
that Star would devote three times as much time to local news broadcasts 
(many of them directed specifically to information about the 8-county area 
outside of Rochester), and almost four times as much time to discussion of 
controversial matters, as would Intervenor.’ In short, Star conclusively showed 
that it would far better meet the unsatisfied program needs of!the Rochester 
area as developed under the “unfulfilled needs” issue, than would Intervenor 
or any other applicant. 2 


9. An Initial Decision was issued by the Examiner in January, 1964, pro- 


posing to grant the joint share-time application of RAETA and Rochester Tele- 
casters, Inc. (RTI), principally because of the 100% educational program pro- 
posal of RAETA. In the Examiner’s view, such programming would best meet 
the “unfulfilled needs” of the Rochester area.® Thereafter, Star consistently 
urged the Commission that the Examiner was wrong in this respect and that a 


TFor example, Star would originate 17 hours a week of local newscasts, 9-1/3 hours of 
discussion programming, and operate 161 hours per week. By contrast, Intervenor proposed 
only 5-1/2 hours of weekly local news programs, a scant 2-2/3 hours of discussion programs, 
and a 116-1/3 hour weekly operation. 


8RAETA’s application was subsequently dismissed, at its request, in om for payment of 
its expenses. 


far greater and more acute “unfulfilled need” existed for the news, informa- 
tional and opinion programming which Star proposed on a 24-hour basis for 
the entire 9-county Rochester Economic Region (See Volumes III and VIII of 
Joint Appendix). 


10. After oral argument, on August 3, 1967, the Commission, by a vote 
of 3 to 2. granted Intervenor’s application and denied the other mutually-exclu- 
sive applications. Most importantly, with respect to the designated subsection 
(d) issue requiring a comparison of the applicants’ various proposals to provide 
particular programming for which there is an “unfulfilled need in the area to 
be served,” the Commission merely held that since RAETA’s application had 
been dismissed, evidentiary showings with Tespect to this issue had been ren- 
dered “moot?, 9 FCC 2d at 251. Moreover, in ruling upon Star’s Exceptions 
(Nos. 83, 91-130) and conclusions (Nos. 2-5, 12) relating to this issue, the 
Commission simply said: 


“These matters are moot in light [view]of the dismissal 
of RAETA’s application.” 9 FCC 2d at 258. 


No further explanation was given by the Commission as to why it completely 
disregarded Star’s critical evidentiary showing in this area. 


THE COMMISSION’S FAILURE TO CONSIDER AND 
TO RULE UPON THE SUBSTANTIAL EVIDENCE 
INTRODUCED BY STAR UNDER THE “UNFUL- 
FILLED NEEDS” ISSUE VIOLATED DUE PROCESS 


11. Under Section 8 of the Administrative Procedure Act, 5 U.S.C. Sec. 
557, the Commission is required to resolve “all the material issues of fact, law, 


or discretion presented on the record.” Basic due process requires, at the very 


least, that an administrative agency consider ail the record evidence material to 
resolution of an important issue in a case which it undertakes to decide. As 


this Court said in Michigan Consolidated Gas Co. v. Federal Power Commission, 
108 U.S. App. D.C. 409, 431, 283 F. 2d 205, 226 (1960), “[W] here a regula- 
tory agency has ignored factors which are relevant to the public interest, the 
scope of judicial review is sufficiently broad to order their consideration”. Cer- 
tainly, in comparative Proceedings such as the instant one, it is axiomatic that 
the Commission is required, as a matter of fundamental fairness and administra- 
tive due process, to consider ail material differences between the ; applicants and 
to resolve their claims for comparative preferences in accordance with the de- 
signated issues. Johnston Broadcasting Co. v. Federal Communications Com- 
mission, 85 U.S. App. D.C. 40, 175 F. 2d 351 (1949). : 


12. As will be shown below, however, these requirements were flagrantly 
violated by the Commission’s refusal or unwillingness to resolve the “unfulfilled 
needs” issue (subsection (d)). By arbitrarily disregarding Star’s detailed eviden- 
tiary showing that there are unfulfilled needs in the Rochester area for particu- 
lar types of programming which Star proposed to provide (see pars. 4-5, supra) 
the Commission plainly deprived Star of the “rudimentary requirements of fair 
play”, Morgan v. United States, 304 U.S. 1, 15 (1938), and “the pertinent de- 
mands of due process,” Radio Commission v. Nelson Bros. Co., 289 U.S. 266, 
(1933). Indeed, failure to consider such evidence and to make findings there- 
on is tantamount to a denial of a full and fair hearing, EES this Court 
to vitiate the Commission’s decision below. 


13. As explained in paragraph 3 above, in addition to subsection (c) of 
the standard comparative issue calling for a comparison of the applicants’ pro- 
posed program service, the Commission added another separate and distinct is- 
sue in this proceeding. That issue, relating to “unfulfilled needs” (subsection 
(d)), did not simply require a comparison of programming proposals, as did the 
subsection (c) issue. Rather, the “unfulfilled needs” issue called for an identi- 
fication of specific program needs which were not being met and the means 
by which each applicant proposed to meet such needs. 
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14. As pointed out above, Star excepted to the Examiner’s findings and 
conclusions that there was a greater unfulfilled need for educational program- 
ming, i.e., “in-school” viewing programs, than for the type of programming 
proposed by Star. In footnote 3 of its Decision (9 FCC 2d at 251), the Com- 
mission stated simply that the “unfulfilled needs” issue had been added at 
RAETA’s request, and that because of RAETA’s withdrawal from the case, 
“the evidentiary showings submitted with respect to RAETA’s specialized pro- 


posal are now moot”. However, in ruling on Star’s Exceptions to the Exami- 
ner’s factual findings (Nos. 83 and 91-130) and to her conclusions (Nos. 2-5 
and 12) bearing directly on this issue, the Commission went further and “‘de- 


nied” Star’s exceptions on the ground that “[T]hese matters are moot in view 
of the dismissal of RAETA’s application” (9 FCC 2d at 258). 


15. It is thus clear that the Commission’s tuling of mootness extended 
not only to RAETA’s showing under the “unfulfilled needs” issue, but also to 
the issue itself and the contentions made thereunder by Star. In short, the 
Commission completely ignored the fact that the “unfulfilled needs” issue was 
expressly designed to evaluate the comparative merits of the competing appli- 
cants’ program proposals. The Commission apparently was laboring under the 
misapprehension that the “unfulfilled needs’’ issue was strictly for RAETA’s 
benefit alone, and automatically ceased to have any legal force or effect 
when RAETA withdrew from the case. This was plainly wrong. 


16. Of especial significance, in adding the “unfulfilled needs” issue, the 
Commission expressly relied on Rollings Broadcasting Co., 20 Pike and Fischer 
RR 976, 978 (1960), wherein an identical issue was included in a comparative 
proceeding. According to the Commission’s designation order herein, the “same 
considerations” which warranted the inclusion of that issue in Rollins were 
“equally applicable” here. See Memorandum Opinion and Order released April 
13, 1962 (FCC 62-385); Integrated Communications Systems, Inc., 3 Pike and 
Fischer, RR 2d 557 (1964). Yet, in the Rollins case, the Commission held 
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that under the “unfulfilled needs” issue, an applicant in a comparative pro- 
ceeding should be afforded an opportunity to show that its proposed service 
area has a need for a specific type of programming; that such need is not 
being met by the programming fare of existing stations; and that the appli- 
cant will serve such needs better than any of the competing applicants Lest 
there be any doubt, the Commission said: 


“.../Wle reemphasize that the subject issue is merely 
one of the comparative criteria to be judged herein, the 
ultimate weight of which can only be determined at the 
conclusion of the hearing.” (Emphasis supplied) 20 RR 
798(c). 


17. Thus, although the Commission has held that an applicant's showing 
must be comparatively evaluated under the “unfulfilled needs” issue, it has al- 
together refused to follow that ruling here without offering any explanation 
whatsoever. In this connection, it is no answer to Star’s contentions for the 
Commission’s counsel to argue, as he did on pages 29-30 of Appellee’s brief, 
that the Commission was fully aware of Star’s “unfulfilled needs” showing but 
rejected it by holding that the “variations in the respective program proposals 
are merely minor diferences in the proportions of time allocated for varying 


types of programs.” This argument is both disengenuous and factually incor- 


rect. 


18. Any reading of the Commission’s decision shows clearly that the 
holding upon which Commission counsel totally relied dealt solely with nor- 
mal comparative programming considerations referred to in the Commission’s 
Policy Statement on Comparative Broadcast hearings, 1 FCC 2d 396 (1965), 
and covered by subsection (c), and not subsection (d), of the standard com- 
parative issue. The Commission’s holding simply had no bearing on or relevance 
to the “unfulfilled needs” issue, as Commission counsel has erroneously claimed. 
Surely, if the Commission resolved the “unfulfilled needs”’ issue, it should be 
possible to find somewhere in the Commission’s decision a finding of: the un- 
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fulfilled needs which exist in the Rochester area, or a finding that there are 

no such needs. However, such a finding is not to be found. Assuming arguen- 
do that the Commission did actually rule on Star’s evidentiary showing relating 
to unfulfilled needs, as Commission counsel has asserted, such consideration was 
purely arbitrary. For, by no stretch of the imagination can the substantial dif- 
ferences between the amounts of time which Star and Intervenor planned to de- 
vote to news, public affairs and discussion programs, etc. be deemed “minor dif- 
ferences”. (See Fn. 7, supra.). 


19. In sum, the Commission has flatly refused to consider Star’s exhaus- 
tive evidentiary showing that there are three principal unmet needs in the Ro- 
chester area which its proposal was especially designed to satisfy: 


(a) a need for a daily, 24-hour rural and urban TV service fashioned 
to the special needs of the entire 9-county Rochester Economic Region, to fill 
the existing void of early morning (1-6 AM) TV service therein; 


(b) a need for a comprehensive and professionally presented news 
and information service stressing local and regional developments, provided by 
a TV station which would be divorced from other area media of mass commu- 
nications; and 


(c} a need for daily commentary, discussion, editorial, and opinion 
programming which would stimulate and enlighten residents of the Rochester 
area On controversial issues of public importance. 


In so doing, the Commission has failed to comply with elemental procedural 
due process. 


20. The unfulfilled public needs for particular “types or classes of pro- 
grams“, to use the language of subsection (d), did not disappear with the dis- 


missal of RAETA’s application, as the Commission’s holding of mootness pre- 


sumes. In fact, RAETA’s own evidence under subsection (d) showed a need 
for more public affairs and discussion programs of the kind proposed by Star 
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than it did for educational programs. The Commission had a distinct obliga- 
tion to consider and to make specific findings upon Star’s evidentiary showing 
of its proposed programming designed to meet the area’s unfulfilled needs. See 
Securities & Exchange Commission v. Chenery Corp., 332 U.S. 194 (1947); Min- 
neapolis & St. Louis Ry. Co. v. United States, 361 U.S. 173 (1959). But, it 
did not do so. The Commission’s failure in this regard therefore constituted the 
essence of arbitrariness requiring reversal by this Court. See Morgan v. United 
States, 298 U.S. 468 (1936). 


IV. CONCLUSIONS 


WHEREFORE, in light of all the foregoing, Star respectfully requests that 
the above-captioned proceeding be reheard by the same panel of this Court and 
that the grant to Intervenor be set aside and vacated. In addition, it is respect- 
fully requested that this proceeding be remanded to the Commission for further 


proceedings, and that the Court grant such other relief as is just and proper. 


Respectfully submitted 
STAR TELEVISION, INC. 
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